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Preserving Error

•
B

asic rules
–

O
B

JEC
T

–
M

O
V

E
–

R
EQ

U
EST

–
O

B
TA

IN
 A

 R
U

LIN
G

See, Tex. R
. A

pp. P. 33.1(a)



Preserving Error

1.
M

ake a Tim
ely O

bjection, 
R

equest, or 
M

otion 
–

Issue m
ust be presented w

hile the C
ourt has the 

opportunity to correct.
–

D
on’t w

ait until jury is deliberating to m
ake offer 

of proof.

See,D
ryer

v.G
reene,87

S.W
.2d

697,698
(Tex.1993);W

aldon
v.C

ity
ofLongview,855

S.W
.2d

875,880
(Tex.A

pp.—
Tyler1993,no

w
rit);Raw

H
ide

O
il&

G
as,Inc.v.M

axus
Exploration

C
o.,

766
S.W

.2d
264,274-75

(Tex.A
pp.—

A
m

arillo
1998,w

ritdenied).



Preserving Error

2.
Specifically identify the error &

 
basis for 

your objection
–

M
ust be specific enough to allow

 C
ourt to m

ake 
inform

ed ruling &
 give the opposing party chance 

to cure.
–

O
verly generalized objections do not preserve 

error.
–

R
aise every legitim

ate basis.
See,M

cK
inney

v.N
at’lU

nion
Fire

Ins.C
o.,772

S.W
.2d

72,74
(Tex.1989);Lassisterv.Shavor,824

S.W
.2d

667,668
(Tex.A

pp.—
D

allas
1992,no

w
rit);Sefzik

v.M
ady

D
ev.,L.P.,231

S.W
.3d

456,464
(Tex.A

pp.—
D

allas
2007,no

pet.);Rhodes
v.Batilla,848

S.W
.2d

833,847
(Tex.A

pp.—
H

ouston
[14th

D
ist.]1993,w

ritdenied);Exxon
v.Allsup,808

S.W
.2d

648,655
(Tex.A

pp.—
C

orpus
C

hristi1991,w
ritdenied);Pfefferv.S.Tex.Laborers’Pension

TrustFund,679
S.W

.2d
691,693

(Tex.A
pp.—

H
ouston

[1st
D

ist.]1984,w
ritref’d

n.r.e.).



Preserving Error

3.
O

btain a ruling
–

If C
ourt refuses, object to that refusal.

–
There do not seem

 to be any cases indicating the 
need to then object to the trial court’s refusal to 
rule on that objection.

See,TEX
.R

.A
PP.P.33.1(a)(2)(B

);M
artin

v.C
om

m
ercialM

etalsC
o.,138

S.W
.3d

619,623
(Tex.

A
pp.—

D
allas2004,no

pet.).



Preserving Error

4.
Show

 H
arm

 (C
ivil cases)

–
Error “probably caused the rendition of an 
im

proper judgm
ent” O

R
–

“prevented the appellant from
 properly presenting 

the case to the court of appeals”
–

W
ithout such a record, the error w

ill not support 
reversal.

See,Tex.R
.A

pp.P.44.1(a).
ForC

rim
inalcases,see,Tex.R

.A
pp.P.44.2(a).



Preserving Error

Seating a Jury: C
hallenges for C

ause
1.

C
hallenge panelist for cause.

2.
State the basis for the challenge and ask that panelist 
be rem

oved.
3.

O
btain a ruling.

4.
B

efore giving C
lerk your perem

ptory strikes, 
com

plete the follow
ing steps, in this sequence, on the 

record:



Preserving Error

Seating a Jury: C
hallenges for C

ause
5.

Inform
 the court, that, because of its refusal to strike 

the challenged panelist, you w
ill be com

pelled to use 
all of your perem

ptory challenges before being able 
to strike a panelist w

hom
 you w

ould rem
ove but w

ho 
w

ill rem
ain on the jury.

6.
Identify the panelist w

hom
 you w

ould strike.



Preserving Error

Seating a Jury: C
hallenges for C

ause
7.

A
sk the court to reconsider its ruling O

R
 grant you 

additional perem
ptory challenge. 

8.
O

btain a ruling.
9.

Then give the C
lerk your perem

ptory strikes.
*M

ake sure the record reflects this sequence.



Preserving Error

Seating a Jury: Batson
C

hallenges
1.

O
bject that your opponent has exercised strikes on a 

racial basis.
2.

Establish a prim
a facie case by show

ing a pattern in 
your opponent’s use of strikes. 
¾

This requires show
ing 1) the racial/ethnic background of 

the venire persons the opponent struck and 2) the 
racial/ethnic background of the other m

em
bers of the 

venire panel. 



Preserving Error

Seating a Jury: Batson
C

hallenges
3.

O
pponent m

ust then present a race-neutral 
explanation for the strikes. 

4.
You can then subm

it evidence to show
 that this 

explanation is m
erely a pretext for discrim

ination.
5.

The court determ
ines w

hether the race-neutral 
explanation is plausible. 



Preserving Error

M
otions in Lim

ine vs. M
otions to Exclude

1.
C

ourt’s ruling on M
IL preserves nothing for appeal.

2.
If M

IL granted, the party w
ho w

ishes to present the 
evidence m

ust still offer it at trial or w
aive any 

com
plaint about its exclusion.

See,Sw.C
ountry

Enter.,Inc.v.Lucky
Lady

O
ilC

o.,991
S.W

.2d
490,493

(Tex.A
pp.—

FortW
orth

1999,pet.denied);Johnson
v.G

arza,884
S.W

.2d
831,834

(Tex.A
pp.—

A
ustin

1994,w
ritdenied).



Preserving Error

M
otions in Lim

ine vs. M
otions to Exclude

3.
If M

IL denied, the party w
ho w

ants the evidence 
excluded m

ust object w
hen it is offered at trial or 

w
aive any com

plaint about its exclusion.

See,H
artford

Accident
&

Indem
.C

o.v.M
cC

ardell,
369

S.W
.2d

331,335
(Tex.1963);

Boulle
v.

Boulle,254
S.W

.3d
701,709

(Tex.A
pp.—

D
allas

2008,no
pet.).



Preserving Error

M
otions in Lim

ine vs. M
otions to Exclude

1.
C

ourt’s ruling on M
TE under Tex. R

. Evid. 103 does 
preserve error, w

hether m
ade before or during trial. 

See G
reenberg Traurig, P.C

. v. M
oody, 161 S.W

.3d 56, 91 (Tex. A
pp.—

H
ouston [14th D

ist.] 2004, 
no pet.); H

uckaby
v. A.G

. Perry &
 Sons, Inc., 20 S.W

.3d 194, 203-04 (Tex. A
pp.—

Texarkana 2000, 
pet. denied).
See also, TEX

. R
. EV

ID
. 103(a)(1).



Preserving Error

O
bjection to O

pponent’s Evidence
1.

M
ake a tim

ely objection.
2.

Identify the inadm
issible portion(s) to w

hich you 
object.

3.
R

aise every legitim
ate basis.

4.
O

btain a ruling. If overruled, then…

See generally, TEX
. R

. EV
ID

. 103(a)(1) and 105.



Preserving Error

O
bjection to O

pponent’s Evidence
5.

R
equest a lim

iting instruction if the evidence is being 
adm

itted for only certain purposes or parties.
6.

O
btain a ruling on that request.

7.
R

epeat the objection each tim
e the sam

e or sim
ilar 

evidence is offered again (or obtain a valid “running 
objection”). 

See generally, TEX
. R

. EV
ID

. 103(a)(1) and 105.



Preserving Error

R
unning O

bjections
1.

R
equest a running objection.

2.
Identify the evidence to w

hich the running objection 
w

ill apply.
3.

D
escribe the form

s in w
hich that evidence m

ay be 
offered.

4.
Identify the potential w

itnesses to w
hom

 it w
ill apply.

5.
M

ust be m
ade &

 granted on the record.



Preserving Error

R
unning O

bjections
6.

R
enew

 the objection at any point w
here there could 

be any doubt about its application.

See
generally,Volksw

agen
ofAm

.,Inc.v.Ram
irez,159

S.W
.3d

897,907
(Tex.2004),State

v.Baker,
574

S.W
.2d

63,65
(Tex.1978);Freedm

an
v.BriarcroftProp.O

w
ners,Inc.,776

S.W
.2d

212,
217-18

(Tex.A
pp.—

H
ouston

[14th
D

ist.]
1989,w

ritdenied);H
uckaby

v.A.G
.Perry

&
Son,

Inc.,
20

S.W
.3d

194,
203

(Tex.
A

pp.—
Texarkana

2000,
pet.

denied);
Atkinson

G
as

C
o.

v.
Albrecht,878

S.W
.2d

236,242-43
(Tex.A

pp.—
C

orpusC
hristi1994,w

ritdenied).



Preserving Error

Exclusion of your evidence
1.

M
ake an offer of proof (substance of the excluded 

evidence). 
2.

For testim
ony, state a precise sum

m
ary (m

ust be in 
Q

&
A

 form
 if any party or the court requests).

3.
For exhibits, identify them

, have them
 m

arked, and 
present them

 to be filed.
4.

Specify the purpose(s) for w
hich the evidence is 

offered. 



Preserving Error

Exclusion of your evidence
5.

Explain w
hy the evidence is adm

issible. 
6.

Explain how
 the evidence is relevant &

 significant to 
your case. 

7.
O

ffer it again.
8.

O
btain a ruling.

*M
ust be m

ade before the court’s charge is read to the 
jury. 

See TEX
. R

. EV
ID

. 103(a)(2) and 103(b). 



Preserving Error

C
ourt’s C

harge (by requests)
1.

M
ake the request in w

riting. 
2.

M
ake the request separate and apart from

 your 
objections to the charge.

3.
Tender the definition or instruction in “substantially 
correct” w

ording.
4.

Explain w
hy the request is raised by the pleadings, 

supported by the evidence, and how
 it w

ill assist the 
jury in answ

ering the court’s charge.



Preserving Error

C
ourt’s C

harge (by requests)
5.

M
ake sure the judge endorses each request as 

“R
efused” or “M

odified as follow
s” and signs it.

6.
File w

ith the clerk the requests that w
ere refused. 



Preserving Error

O
bjecting to the C

ourt’s C
harge 

1.
M

ake your objection separate from
 your w

ritten 
requests.

2.
M

ake your objections either in w
riting or stated on 

the record, w
ith the trial court and opposing counsel 

present.
3.

D
istinctly point out w

hat portion of the question, 
instruction, or definition is objectionable so that the 
court could cure the error.



Preserving Error

O
bjecting to the C

ourt’s C
harge 

4.
Explain w

hy that portion of the question, instruction, 
or definition is defective or erroneous.

5.
D

o not incorporate by reference objections you have 
m

ade to another part of the charge.
6.

O
btain a ruling on your objections.



Preserving Error

C
losing A

rgum
ent

1.
M

ake a tim
ely objection.

2.
A

sk for an instruction to disregard.
3.

M
ove for a m

istrial.

See,Tex.R
.A

pp.P.33.1;see
also,Standard

Fire
Ins.C

o.v.Reese,584
S.W

.2d
835,839-41

(Tex.
199);Arm

elliniExp.Lines
v.Ansley,605

S.W
.2d

305
(Tex.C

iv.A
pp.—

C
orpus

C
hristi1980,w

rite
ref’d

n.r.e.)



Preserving Error

Verdict
1.

R
eview

 the verdict to see that the answ
ers are 

com
plete &

 not in conflict.
2.

O
bject on the record if the answ

ers are incom
plete or 

in conflict.
3.

R
equest the jury be instructed to cure the deficiency 

&
 retire for further deliberations.

4.
Include both the original verdict &

 the subsequent 
verdict in the record. 

See, Tex. R
. C

iv. P. 295; Fleet v. Fleet, 711 S.W
.2d 1, 2-3 (Tex. 1986).
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