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hat Is It W
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W
h

at is Y
ou

r A
n

sw
er? 

yW
hat is a reasonable am

ount for 
the parties to agree on to settle 
this dispute w

ithout litigation?

yA
nsw

er:  $________

2



Q
uestion #1: Breach of Em

ploym
ent Agreem

ent

y
Tw

o softw
are engineers decide to start a com

pany to m
arket their new

 
softw

are.  As the com
pany grow

s, they have law
yers prepare Em

ploym
ent 

Contracts and D
ave becom

es CEO
 and Pete becom

es President.  D
ave is in 

charge of product developm
ent and Pete is in charge of m

arketing, sales, 
finance, and investor relations.  After about a year, D

ave goes to Pete and 
says that the Board is not happy, that sales and profits are not grow

ing 
sufficiently, and that Pete should focus on m

ore on finances and that D
ave 

is going to take over the m
arketing and sales forces (this is a 20-em

ployee 
com

pany w
ith 8 people em

ployed in the sales and m
arketing departm

ents 
w

ho now
 w

ould answ
er to D

ave).  Pete objects and says that this is a 
m

aterial dim
inution of his job duties and thus triggers an obligation to pay 

him
 one year of severance pay.  T

h
e con

tract p
rovision

 at issu
e says:

y
Executive [Pete] shall be em

ployed as President w
ith the duties and 

benefits associated w
ith that position.  Should E

xecutive’s title, pay or 
duties be m

aterially dim
inished w

ithout E
xecutive’s consent, such 

dim
inution shall be considered a “R

esignation w
ith G

ood R
eason” and 

Executive shall be entitled to receive one (1) year of severance pay.

3



D
am

ages for Q
uestion 1: $100,000 “m

axim
um

”
4

y
D

ave and the C
om

pany state that Pete’s pay did not 
dim

inish; that his job title did not change; that his 
job duties w

ere not m
aterially dim

inished; and that 
it only intended for this change to last one year w

hile 
new

 investors w
ere lined up.  Pete sues the com

pany 
for $100,000, representing one year’s severance pay.  



W
h

at is Y
ou

r A
n

sw
er? 

yW
hat is a reasonable am

ount for 
the parties to agree on to settle 
this dispute w

ithout litigation?

yA
nsw

er:  $________

5



A
n

sw
ers to #

1: B
reach

 of C
on

tract

y
Average for Em

ployee/Plaintiff law
yers: $59

,0
6

2
y

Plaintiff-Side R
ange: $100K

 to $25K

y
Average for Em

ployer/D
efendant law

yers: $4
7,222

y
D

efendant-Side R
ange: $80K

 to $10K

6



Q
uestion #2: R

etaliation/D
iscrim

ination

Plaintiff is H
ispanic and is em

ployed as a school bus driver for a school 
district.  O

n February 15, plaintiff com
plained to H

um
an R

esources that the 
H

ispanic bus drivers got few
er opportunities to earn overtim

e and that her 
supervisor (Anglo) did not treat her w

ith respect.  After she filed her 
grievance, the D

irector of H
um

an R
esources told her, “Look around you, 

people w
ho com

plain do not stay around here very long.”  O
n M

arch 15, 
plaintiff is fired for having a m

inor backing-up accident that dented her 
side view

 m
irror (there w

ere only 2 students on the bus at the tim
e and 

neither even knew
 that there had been an accident).  The plaintiff says that 

she w
as fired in retaliation for m

aking her com
plaint and that m

any bus 
drivers have had sim

ilar m
inor accidents in the past and had not been fired.  

The school district says that after a fatal bus accident last D
ecem

ber, w
hen 

a student w
as struck and killed (the plaintiff w

as not involved in that 
accident and that driver w

as term
inated), that it has a new

 “zero tolerance” 
policy and w

ill fire a bus driver for any accident no m
atter how

 sm
all to 

show
 the public that is has a “Zero Tolerance Policy” and is super-vigilant 

about child safety. 

7



D
am

ages for Q
uestion #2

8

y
At the tim

e of the settlem
ent discussions, plaintiff 

has actual lost back pay of $50,000 and is also 
seeking $50,000 in com

pensatory dam
ages (she is 

taking anxiety m
edication for the first tim

e after the 
term

ination and is seeing a psychologist) and 
attorney’s fees of $10,000 w

hich you should assum
e 

are validly supported by tim
e records (plaintiff is 

thus seeking a total of $110,000). 



A
n

sw
ers to #

2: 
R

etaliation
/D

iscrim
in

ation

y
Average for Em

ployee/Plaintiff law
yers: $4

8
,50

0
y

Plaintiff-Side R
ange: $ 80K

 to $20K

y
Average for Em

ployer/D
efendant law

yers: $4
6

,76
4

y
D

efendant-Side R
ange: $85K

 to $15K

9



#3: G
ender Stereotyping (I)

y
Plaintiff is a lesbian and is em

ployed as a sales person for a m
edical 

supply com
pany.  Plaintiff says that she is “very butch” or m

asculine 
in her appearance.  O

n January 15, plaintiff got a new
 supervisor 

w
ho, she says, told her “I do not like hom

osexuals of either gender.”  
This supervisor term

inates her in M
arch, after quarterly sales 

figures show
 that she dropped in the rankings from

 “num
ber tw

o” 
out of eight sales people to the fifth ranked sales person.  O

ne of the 
sales people w

ho w
as retained is a gay m

ale.  But, the plaintiff says 
that he is very m

asculine in his appearance.  Plaintiff claim
s that she 

w
as fired for “gender stereotyping” and for not com

porting w
ith the 

supervisor’s ideas of w
hat is “fem

inine” and for w
hat her supervisor 

im
agines “w

hat custom
ers w

ant to see in a sales rep.”  
y

This term
ination does not occur in a locale that protects w

orkers 
based upon sexual orientation (like a city ordinance). 

10



D
am

ages for Q
uestion #3

11

y
At the tim

e of the settlem
ent discussions, plaintiff 

has actual lost back pay of $75,000 and is also 
seeking $50,000 in com

pensatory dam
ages (she is 

taking anxiety m
edication for the first tim

e after the 
term

ination and is seeing a psychologist) and 
attorney’s fees of $10,000 w

hich you should assum
e 

are validly supported by tim
e records (P

lain
tiff is 

th
u

s seekin
g a total of $135,0

0
0

).



Answ
ers to #3: G

ender Stereotyping (I)

y
Average for Em

ployee/Plaintiff law
yers: $39

,218
y

Plaintiff-Side R
ange: $ 90K

 to $10K

y
Average for Em

ployer/D
efendant law

yers: $32,222
y

D
efendant-Side R

ange: $90K
 to $10K

12



Q
uestion #4: G

ender Stereotyping (II)
13

ySam
e facts as #3, but the plaintiff has 

obtained a “cause finding” from
 the 

E.E.O
.C. ? 



#4: Answ
ers to G

ender Stereotyping (II): Cause
14

y
Average for Em

ployee/Plaintiff law
yers: $57,0

31
y

Plaintiff-Side R
ange: $ 95K

 to $15K

y
Average for Em

ployer/D
efendant law

yers: $53,0
55

y
D

efendant-Side R
ange: $100K

 to $10K

y
B

oth sides agree that the “cause finding” increases 
the value about $20, 000 ($19-$21K

)  



Q
u

estion
 #

5: R
eligiou

s D
iscrim

in
ation

15

y
Plaintiff is a sales person at a large com

puter com
pany and is 

a m
em

ber of an evangelical C
hristian church.  The plaintiff’s 

supervisor at a large com
puter com

pany is a m
em

ber of a 
different evangelical C

hristian church.  Plaintiff’s supervisor 
asks the plaintiff to attend a service at their church to “see 
how

 at hom
e it m

akes you feel.”  W
hen the plaintiff does not 

attend, the supervisor asks the plaintiff several m
ore tim

es.  
W

hen the plaintiff says that “he is happy w
ith w

here he 
w

orships now
,” the plaintiff claim

s that he began being 
treated differently, w

ritten up and then term
inated for purely 

subjective reasons such as “not doing enough to close a 
particular sale.” The plaintiff claim

s that his results w
ere 

com
parable to m

any other sales people.  The Com
pany then 

posts the plaintiff’s job and the supervisor recom
m

ends a 
candidate from

 his church w
ho gets hired. 



#5: R
eligious D

iscrim
: D

am
ages

16

At the tim
e of the settlem

ent discussions, plaintiff 
has actual lost b

ack p
ay of $75,0

0
0

 and is also 
seeking $50

,0
0

0
 in

 com
p

en
satory d

am
ages (he 

is taking anxiety m
edication for the first tim

e after 
the term

ination and is seeing a psychologist) and 
attorn

ey’s fees of $10
,0

0
0

 w
hich you should 

assum
e and validly supported by tim

e records 
(p

lain
tiff is th

u
s seekin

g a total of $135,0
0

0)



#5:  R
eligious D

iscrim
: Answ

ers
17

y
Average for Em

ployee/Plaintiff law
yers: $55,9

37
y

Plaintiff-Side R
ange: $ 100K

 to $15K

y
Average for Em

ployer/D
efendant law

yers: $6
0

,58
8

y
D

efendant-Side R
ange: $135K

 to $20K



#6: G
overnm

ental W
histleblow

er
18

y
Plaintiff w

orks in the Food Services D
epartm

ent of a large Texas school 
district. O

n January 15, plaintiff m
ade a report to the F.B.I. that som

e 
school district em

ployees received a kick-back from
 the m

anufacturer of the 
fish sticks that, previously, had been served only on Fridays, but now

 w
ere 

appearing on the school’s m
enu m

uch m
ore often.  Plaintiff m

ade this 
report in good faith and it did turn out to be true.  O

n February 15, the 
F.B.I. served a subpoena on the school district for all financial records 
related to school cafeteria purchasing.  O

n M
arch 2, the plaintiff w

as fired.  
Plaintiff w

as fired for not w
earing a hair net and failure to w

ash her hands 
after returning from

 the restroom
.  Plaintiff says these reasons w

ere 
pretextual and that m

any em
ployees violated these rules (but it is not 

contested that plaintiff did violate them
 this tim

e).  But, the adm
inistrator 

w
ho m

ade the decision to fire plaintiff can establish that he did not know
 

that the report w
as m

ade by the plaintiff at the tim
e he m

ade the decision 
(he w

as told that the FBI report w
as m

ade anonym
ously) and says that he 

did not try and find out w
ho m

ade the report. 



#6: W
histleblow

er: Sam
e D

am
age M

odel
19

y
At the tim

e of the settlem
ent discussions, plaintiff 

has actual lost b
ack p

ay of $75,0
0

0
 and is also 

seeking $50
,0

0
0

 in
 com

p
en

satory d
am

ages 
(she is taking anxiety m

edication for the first tim
e 

after the term
ination and is seeing a psychologist) 

and attorn
ey’s fees of $10

,0
0

0
 w

hich you should 
assum

e and validly supported by tim
e records 

(p
lain

tiff is th
u

s seekin
g a total of $135,0

0
0)



#6: W
histleblow

er Answ
ers

20

y
Average for Em

ployee/Plaintiff law
yers: $38

,9
0

6
y

Plaintiff-Side R
ange: $ 100K

 to $0K

y
Average for Em

ployer/D
efendant law

yers: $26
,9

11
y

D
efendant-Side R

ange: $100K
 to $2,500



D
isc. R

ule 3.07: Trial Publicity
The G

eneral R
ule

21

(a) In the course of representing a client, a law
yer shall 

not m
ake an extrajudicial statem

ent that a 
reasonable person w

ould expect to be dissem
inated 

by m
eans of public com

m
u

n
ication

 if th
e law

yer 
kn

ow
s or reason

ably sh
ou

ld
 kn

ow
 th

at it w
ill 

h
ave a su

b
stan

tial likelih
ood

 of m
aterially 

p
reju

d
icin

g an adjudicatory proceeding. A law
yer 

shall not counsel or assist another person to m
ake 

such a statem
ent.



D
isc. R

ule 3.07: Trial Publicity
The Exceptions

22

y
(c) A law

yer ordinarily w
ill not violate paragraph (a) by 

m
aking an extrajudicial statem

ent of the type referred to 
in that paragraph w

hen the law
yer m

erely states:
y

(1) the general nature of the claim
 or defense;

y
(2) the inform

ation contained in a public record;
y

(3) that an investigation of the m
atter is in progress, 

including the general scope of the investigation, the 
offense, claim

 or defense involved;
y

(4) except w
hen prohibited by law

, the identity of the 
persons involved in the m

atter;
y

(5) the scheduling or result of any step in litigation;
y

(6) a request for assistance in obtaining evidence, and 
inform

ation necessary thereto; . . . .



#
7: F

ree S
p

eech
 R

etaliation
23

y
Plaintiff is a high school history teacher for a large Texas public school 
district.  R

ight before a bond election, plaintiff w
rites a letter to the editor 

of the local new
spaper urging voters to vote against the bonds because “the 

district does not spend its m
oney efficiently as it is.”  O

ne of the exam
ples 

the teacher gives is that “there are too m
any teachers here that don’t know

 
w

hat they are doing” and are only still teaching because all of the 
supervisors are “dum

b, dum
b, dum

b.”  Plaintiff is fired at the very next 
sem

ester break. The school district alleges that even if the letter w
as 

protected speech, it could still fire the teacher because the teacher’s speech 
attacked not only the adm

inistration but also the other teachers she w
ould 

have to interact w
ith every day.  The district claim

s that she w
as fired 

because her speech w
as “disruptive in that it hindered efficient operations, 

adversely affected discipline and m
orale, and fostered disharm

ony.”  The 
teacher alleges that she can still perform

 her duties “in the classroom
” and 

so can the other teachers.  Several teachers have told the principal that they 
w

ill not serve on the H
om

ecom
ing or G

raduation Com
m

ittees w
ith the 

teacher. 



Elem
ents of a Free Speech Claim

24

y
(1) 

The speech at issue involved m
atters of public 

concern; 
y

(2) 
The spoke as a citizen and not as an em

ployee: 
Stated another w

ay “W
as the Speech part of the 

E
m

ployee’s official duties? 
y

(3) P
lain

tiffs’ in
terest in

 th
e sp

eech
 ou

tw
eigh

s 
th

e govern
m

en
t's in

terest in
 th

e efficien
t 

p
rovision

 of p
u

blic services; 
y

(4) 
Plaintiff suffered an adverse em

ploym
ent action; 

y
(5) 

The speech precipitated the adverse em
ploym

ent 
action (causation).

y
See, N

ixon v. C
ity of H

ouston, 511 F.3d 494, 497 (5
thCir. 2007); A

lexander v. E
eds, 392 F.3d 

138, 142 (5
thC

ir. 2004).



E
lem

ent #
3: “Pickering B

alance”
25

y
Pickering test requires the C

ourt “to arrive at a balance 
betw

een the interests of the [em
ployee], as a citizen, in 

com
m

enting upon m
atters of public concern and the 

interest of the State, as an em
ployer, in prom

oting the 
efficiency of the public services it perform

s through its 
em

ployees.” In doing so, the Court m
ust consider 

w
hether [a plaintiff’s] statem

ents im
paired “discipline by 

superiors or harm
ony am

ong cow
orkers, ha[d] a 

detrim
ental im

pact on close w
orking relationships for 

w
hich personal loyalty and confidence are necessary, or 

im
pede[d] the perform

ance of the speaker's duties or 
interfere[d] w

ith the regular operation of the enterprise”
y

Sm
ith v. C

oll. of the M
ainland,  2014 W

L 5500704, at *3 (S.D
. Tex. O

ct. 30, 2014)



#7: Free Speech: Answ
ers

26

y
Average for Em

ployee/Plaintiff law
yers: $31,8

75
y

Plaintiff-Side R
ange: $ 152K

 to $10K

y
Average for Em

ployer/D
efendant law

yers: $38
,529

y
D

efendant-Side R
ange: $100K

 to $15K



#8: Sexual H
arassm

ent (I)

y
Plaintiff w

orks for a national soft drink com
pany.  

Plaintiff is a fem
ale and w

as originally hired to w
ork 

in D
allas, then w

as transferred to Austin, and is now
 

transferred back to D
allas to w

ork for her first 
supervisor.  This m

ale supervisor tells the plaintiff, “I 
am

 glad you are back because I could never get you 
out of m

y m
ind.”  The plaintiff says she refused his 

advances to sleep w
ith her and as a result has been 

denied the opportunity to earn overtim
e (she says 

she otherw
ise consistently earned $20,000 of 

overtim
e a year).  

27



#8: Sexual H
arassm

ent: D
am

ages
28

y
At the tim

e of the settlem
ent discussions, plaintiff 

has actual lost back pay of $75,000 and is also 
seeking $75,000 in com

pensatory dam
ages (she is 

taking anxiety m
edication for the first tim

e after the 
term

ination and is seeing a psychologist) and 
attorney’s fees of $10,000

w
hich you should assum

e 
are validly supported by tim

e records (p
lain

tiff is 
th

u
s seekin

g a total of $16
0

,0
0

0
).



#8: Sexual H
arassm

ent: Answ
ers

29

y
Average for Em

ployee/Plaintiff law
yers: $70

,6
25

y
Plaintiff-Side R

ange: $ 135K
 to $10K

y
Average for Em

ployer/D
efendant law

yers: $6
3,8

23
y

D
efendant-Side R

ange: $150K
 to $10K



#9: Sexual H
arassm

ent (II)
30

ySam
e facts as in #8, but the plaintiff 

and the supervisor had a consensual 
affair w

hen she w
as previously w

orking 
for the supervisor during her first stint 
in D

allas.  



#9: Sexual H
arassm

ent (II): Answ
ers

31

y
Average for Em

ployee/Plaintiff law
yers: $4

9
,6

8
7

y
Plaintiff-Side R

ange: $ 135K
 to $10K

y
Average for Em

ployer/D
efendant law

yers: $4
7,79

4
y

D
efendant-Side R

ange: $150K
 to $5K



The M
ost Im

portant Q
uestion W

e All Face
32

Q
: “H

oney, do these pants 
m

ake m
e look fat?”  



Sissela B
ok, “Lying: M

oral C
hoice in Public and 

Private Life” (1978)
33

“A
nyone w

ho agrees to the rules cannot com
plain of 

unfairness w
hen deception is used, so  long as the 

rules perm
itted it.  In a gam

e of poker, for 
instance, players accept the degree of 
deception allow

ed by the rules, just as in 
football they accept a degree of violence” 



D
isc. R

ule 4.01:  Truthfulness in Statem
ents 

to O
thers
34

y
In the course of representing a client a law

yer shall 
not know

ingly:
y

(a) m
ake a false statem

en
t of m

aterial fact or 
law

 to a third person; or
y

(b) fail to disclose a m
aterial fact to a third person 

w
hen disclosure is necessary to avoid m

aking the 
law

yer a party to a crim
inal act or know

ingly 
assisting a fraudulent act perpetrated by a client.



M
odel ABA R

ule: §4.1: Truthfulness in 
Statem

ents to O
thers

35

y
In the course of representing a client a law

yer shall 
not know

ingly:
y

(a) m
ake a false statem

ent of m
aterial fact or law

 to a 
third person; or

y
(b) fail to disclose a m

aterial fact to a third person 
w

hen disclosure is necessary to avoid assisting a 
crim

inal or fraudulent act by a client, unless 
disclosure is prohibited by R

ule 1.6.



False Statem
ents of Fact

36

y
“M

y client w
on’t take less than $200,000.”  In fact, the client has 

authorized the law
yer to accept half that am

ount.

y
“If you don’t low

er your price, m
y client w

ill find a new
 supplier.”  The 

client has told the law
yer that no one else can supply the particular product.

y
“W

e have docum
entary proof of the claim

.”  N
one exists.

y
“W

e have an eyew
itness that heard the sexual harassm

ent.”  N
one exists.

. . . 
y

“That benefit w
ould cost the com

pany $200 per em
ployee.”  In fact, the 

com
pany law

yer in a labor negotiation know
s it w

ill cost only $20.

y
Based upon exam

ples from
 Stephen G

illers, R
egulation of Law

yers
at 470 

(9
thed. 2012)



False Statem
ents of Fact:  “D

efendant’s Policy 
Lim

its are $100,000”
37

y
W

e decline to require attorneys to burden unnecessarily 
the courts and litigation process w

ith discovery to verify 
the truthfulness of m

aterial representations m
ade by 

opposing counsel.  The reliability of law
yers’ 

representations is an integral com
ponent of the fair and 

efficient adm
inistration of justice.  The law

 should 
prom

ote law
yers’ care in m

aking statem
ents that are 

accurate and trustw
orthy and should foster the reliance 

upon such statem
ents by others.

y
W

e therefore reject the assertion of [defendant’s law
yers] 

that [plaintiff’s] attorney w
as, as m

atter of law
, not 

entitled to rely upon their representations.
y

Fire Insurance E
xchange v. B

ell, 643 N
.E

.2d 310 (Ind. 
1994)



False Statem
ents of Law

 v.Legal O
pinions

38

y
Law

yer to Law
yer Settlem

ent Phone Call: 
y

Plaintiff’s law
yer: “I don’t know

 of any reason how
 

w
e could pierce the corporate veil, do you?”

y
D

efendants’ Law
yer: “There isn’t anything. PR

G
 and 

E
ntolo are totally separate [entities]”

y
H

olding: Plaintiff has created a fact-question that 
this statem

ent violates §4.1 and D
uty of Candor.

y
H

oyt Properties., Inc. v. Production R
esource 

G
roup, L.L.C. (M

inn. 2007).



W
hen is a Fact or Legal-Statem

ent M
aterial?

39

y
W

hile the term
 “m

aterial” is not defined in R
ule 4.1 

or its com
m

entary, it is not a difficult concept to 
com

prehend.  A fact is m
aterial to a negotiation if it 

reasonably m
ay be view

ed as im
portant to a fair 

understanding of w
hat is being given up and, in 

return, gained by the settlem
ent.  W

hile the legal 
journals engage in som

e hand-w
ringing about the 

vagueness of this aspect of  R
ule 4.1, in reality, it 

seldom
 is a difficult task to determ

ine w
hether a fact 

is m
aterial to a particular negotiation.  

y
A

usherm
an v. B

ank of A
m

erica C
orp., 212 F.Supp. 2d 435 (D

. M
d. 2002)



Ethics Final Exam
40

y
A law

 firm
 and a corporate client reach an hourly fee 

agreem
ent w

here the law
yer w

ill  charge $350 an 
hour to answ

er discovery and $450 an hour to avoid 
answ

ering discovery.  Is this term
 enforceable?

y
A)

As long as it is in w
riting and client has the 

sophistication to consent



Ethics Final Exam
41

y
A law

 firm
 and a corporate client reach an hourly fee 

agreem
ent w

here the law
yer w

ill  charge $350 an 
hour to answ

er discovery and $450 an hour to avoid 
answ

ering discovery.  Is this term
 enforceable?

y
A)

As long as it is in w
riting and client has the 

sophistication to consent
y

B)
It does not m

atter, because a law
yer can alw

ays 
elongate the am

ount of tim
e it takes to not-answ

er-
discovery and collect a higher fee



Ethics Final Exam
42

y
A law

 firm
 and a corporate client reach an hourly fee 

agreem
ent w

here the law
yer w

ill  charge $350 an 
hour to answ

er discovery and $450 an hour to avoid 
answ

ering discovery.  Is this term
 enforceable?

y
A)

As long as it is in w
riting and client has the 

sophistication to consent
y

B)
It does not m

atter, because a law
yer can alw

ays 
elongate the am

ount of tim
e it takes to not-answ

er-
discovery and collect a higher fee

y
C)

It is unethical and an affront to the justice 
system
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y
A law

 firm
 and a corporate client reach an hourly fee 

agreem
ent w

here the law
yer w

ill  charge $350 an hour to 
answ

er discovery and $450 an hour to avoid answ
ering 

discovery.  Is this term
 enforceable?

y
A)

As long as it is in w
riting and client has the 

sophistication to consent
y

B)
It does not m

atter, because a law
yer can alw

ays 
elongate the am

ount of tim
e it takes to not-answ

er-
discovery and collect a higher fee

y
C)

It is unethical and an affront to the justice system
y

D
)

Both B &
 C are correct.


