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e Overtew of § 1983
§ 1983 Causatlon ~

| °Exémples M’uﬁlmpal L1ab111ty
~ Claims, Flrst’Amendment ~
s Retahatlon S eiias

—— "-s._\

= N1nth Clrcult s Provocation Rule

= . T.he C’ounty of Los Ange]es V.
— Mendiez = ,

. Factsj Procedural H1story and
Analysrs =i

L Hypothetlcals and Lessons for the
Offlce =




' “Every person Who under color of any statute,

-"wordn.nance regtr]atlen, custom, or usage, of any

~ State or Terrltory or the District of Columbia,

sub]ects or causes to be sublected any citizen of

“the United States or other person within the
Jurlsdlctlon thereof to the deprivation of any rights,
privileges, or immunities secured by the
Constltutlon and laws, shall be liable to the party

1nJured in an actlon at laW 1
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e “subjects, or causes to be
subjected |[...] to the

deprivation of any rights, I

= privileges, or immunities

: A secured by the Constitution I

| and laws. ..

R LW

What does that mean‘?

If we do not know, where can we look to
- figure 1t out? :
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{_-—’ A—f» 3 Purports to cempensate plaintiff for

-

e

-T';' ’.--'A:»_nga_l rlghts derive from the

Vi@latIOIl of legal r1ghts

- Constitution and Federal law,

~ instead of common laW or state
= ,__‘Statutes

B :;’-,'. In some cases the damages claimed

- are identical (excessive force)




xS For Example, .

== Statute of Limitations for § 1988

— See Wilson v. Garcia, 471 U.S. 261, 277
(1985))

o Scopeﬂf Immumty

; - _ See Kalina v. F]etcher 522 U. S 118,
== eproe ——
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~ « For Example:

— Municipal Liability Claims

it St S O
- - —res i

- — First Amendment Retaliation Claims
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| = S_pe(:1es of Vicarlous L1ab111tyo

——
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. j — Pohcymaker ==

= -

_E— — Policy
: — Constitutional Violation

—

- Faﬂure to Tram Clalm_s

— Dehberate De(:131on -

=i Afflrmatlve Link




— Retahatlon
e J;;-— Protected Act1v1ty

— Defendant s actions
e Plamtlff s Injury

o _“Sﬁbs-tghtially'Motf@(a-féd,s
= — Def?_il?flf inf‘-c—asé‘_law" ,




& “Movmg force
= Mumclpal Liability

=~ T

“Closely related”

- Fallure to-train, mumclpal liability

i‘Affl]cmatlve hnk” :
== Fallure to- traln mumclpal hablhty
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= Quahfled Immumty
=y Mumclpal Liability

. Constltutlonal reasonableness
—— Standard

—
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Ninth
Circuit’s
Provocation

Rule

Permits excessive force
claim under 4t* Amendment
where officer intentionally
or recklessly provokes
violent confrontation if the
provocation is an
independent Fourth
Amendment violation.




The County of Los
Angeles v. Mendez

(2017)
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Appeal ;

4 Amendment Claims —

« Warrantless entry claim

« Knock and Announce claim

* Excessive Force claim

District Court Rlﬂing.v

Ninth Circuit Court of Appeals




Warrantless entry claim - 5-’ o
Deputy Conley liable ,;- S e

Knock-and-announce C_laim -
Both deputies liable;

Excessive force claim - »
reasonable use of force under _l
Graham v. Connor, but the“ - = = | A ‘
provocation rule allows e e e o I it S

recovery. RN Bt mwpmu—wx"*w

Court awarded 4 million in
damages




District Court B

An interesting turn. ..

“It is inevitable that a startling
armed 1ntrusion into the bedroom S

of an innocent third party, with no
warrant or notlce Wlll 1nc1te an
armed response S

“Mr. Mendez’s normal efforts = E

picking up the BB gun rifle to sit
up on the futon do not supersede
Deputies Conley and Pederson’s
responsibility.”
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Ninth Circuit
Courtof Apnae

Warrantless entry claim - ;_' P
Deputies violated clearly
established law

Knock-and-announce claim -
Both deputies entitled to
Qualified Immunity;

Excessive force claim -

reasonable use of force under g : ; |

Graham v. Connor, butthe . e s —— ,,;,........,..._,.,...‘;.
provocation rule allows = | .

recovery (upheld)

Court awarded 4 million in
damages




Supreme Court: “the provocation

rule ...1s incompatible with our
excessive force jurisprudence”

Graham v. Connor (1989)

The Objective Reasonableness
standard

Operative question in excessive force
— “whether totality of circumstances
justifies a particular sort of search or
selzure’.

Judged from the perspective of
reasonable officer on the scene,
rather than 20/20 vision of hindsight.



-'?—%5 = For example 1f the plaintiffs in
~ this case cannot recover on their

~ excessive force claim, that will not
- foreclose recovery for i injuries

2 prox1mately caused by the
Warrantless entry.”

-

f — % dlfferent Fourth Amendment
=== Vlolatlon cannot transform a later,
reasonable use of force into an
unreasonable seizure.’
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: = Pohce Officer Jjumps 1n front of a
= ~ear of a totaI stranger

* . Stranger 1S Wholly 1nnocent not
~included in any police activity nor

— e —

= at fault in any way
= o Offlcer recogmzes threat to his life,
~and fires into the Vehlcle killing

_ ~ the drlver | =

= " Would the pohce off1cer exercise
“reasonable force in firing in defense
of his life? =
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8 . Pehce Offlcers approach a house

e Offlcers in full uniform, properly
1dent1fy themselves =

== A.I?j' folcers have a valid warrant

=3 The officers subsequently react to
 the sight of a firearm and shoot the
= homeowner =

= - Now 1mag1ne the same, except the

- officers do not have a warrant and
instead unreasonably believe they
“have an exception (or know they do
not). Any liability for the
warrantless entry?




Lessons to
Take Back to

the Office

. Tort L lant
1363 anciyms when Mendez and § 1983
needed

* No more provocation rule,

analyze each alleged —
violation separately William W. Krueger 111

Christopher M. Lowry

M McKAMIE
KRUEGER..
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