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IMMUNITY FROM SUIT AND
PLEAS TO THE JURISDICTION:
THE PLAINTIFF’S PERSPECTIVE

I. INTRODUCTION

It seems like yesterday when a partner of mine
forwarded to me the Texas Supreme Court’s Opinion
in Federal Sign vs. Texas Southern University, 951
S.W.2d 401 (Tex. 1997). After reading the Opinion in
the Supreme Court Journal, | opined that the results,
while somewhat surprising, were really not that earth
shattering, because the decision involved a branch of
the State of Texas, and of course, political
subdivisions of the state such as cities and school
districts were different. Peppered through numerous
statutes and city charters were the words “sue and be
sued” or “plead and being pleaded” which constituted
a clear and unambiguous waiver of “immunity from
suit”. And, of course, this anomaly that the Federal
Sign Court had uncovered could be quickly and
efficiently checked by the State Legislature. It
certainly was unquestioned that the enforcement of
contracts in our courts of law was a lynchpin to our
ideals of free commerce and certainly in the interest of
the public.

Since then, at least from the Plaintiff’s
perspective, opinions concerning sovereign or
governmental immunity from suit have read like an
epic and ponderous tragic novel. Often times, you can
hear in the background the anguished cry of Henry the
Third, “Good God, why do they mock poor souls
thus?”

Nevertheless, Plaintiffs must deal with the reality
of the current situation. Additionally, the term
“Plaintiff” is equally applicable to governmental
bodies and political subdivisions which have
grievances against other political subdivisions. See
Montgomery v. Veteran’s Land Board of Texas, ---
S.W.3d ---, 2011 WL 1805367 (Tex.App.-Beaumont,
2011, no pet.); University of North Texas v. City of
Denton, --- S.\W.3d ---, 2011 WL 1434918 (Tex.App.-
Fort Worth, 2011, no pet.); San Patricio Municipal
Water District v. City of Corpus Christi, WL 193112
(Tex.App.-Corpus Christi, 2011) (pet. pending); and
City of Galveston v. State, 217 S\W.3d 466 (Tex.
2007).

Further, the doctrines of sovereign immunity and
governmental immunity from suit are applicable to
suits against government employees in their official
capacities. See Texas A & M University System v.
Koseoglu, 233 S.W.3d 835, 844 (Tex. 2007) and
Franka v. Velasquez, 332 S.W.3d 367, 382-383 (Tex.
2011).

II. PLEADINGS

“When a plea to the jurisdiction challenges the
pleadings, we determine if the pleader has alleged
facts that affirmatively demonstrate the court’s
jurisdiction to hear the cause. (Citation omitted). We
construe the pleadings liberally in favor of the
Plaintiffs and look to the pleader’s intent. If the
pleadings do not contain sufficient facts to
affirmatively demonstrate the trial court’s jurisdiction
but do not affirmatively demonstrate incurable defects
in jurisdiction, the issue is one of pleading sufficiency
and the Plaintiff’s should be afforded the opportunity
to amend. (Citation omitted). If the pleadings
affirmatively negate the existence of jurisdiction, then
a plea to the jurisdiction may be granted without
allowing the Plaintiffs an opportunity to amend.”
Texas Department of Parks and Wildlife v. Miranda,
133 S.W.3d 217, 226-227 (Tex. 2004).

First and foremost, in any Plaintiff’s suit against
an entity with sovereign or governmental immunity
affirmatively plead the manner of the immunity
waiver. Typically in an original petition, one of the
first paragraphs will contain a jurisdictional statement.
My suggestion is that within that paragraph
affirmatively plead that the entity has waived
governmental or sovereign immunity by virtue of the
specific statutory, constitutional or other waiver of
immunity from suit upon which you rely.

Of course, that’s not the end of the question. The
facts alleged must also clearly allege the
“jurisdictional facts” upon which the waiver is based.
So, what are the jurisdictional facts? That question is
answered by the express provisions of the immunity
waiver. For example, in tort claim cases, the waiver of
governmental immunity is contained within Section
101.025 of the Texas Civil Practice & Remedies
Code. It states:

(@) a sovereign suit is waived and abolished to
the extent of liability created by this chapter;

(b) a person having a claim under this chapter
may sue a governmental unit for damages
allowed by this chapter.

So, in the case of torts, immunity has been
waived with respect to the extent of liability created
by the waiver of liability, and therefore the
jurisdictional facts to be considered are the same facts
of liability. Therefore, in order to establish
jurisdiction, one must plead requisite facts to establish
liability. Indeed, were the waiver of immunity is a
waiver merely to the extent of liability, the pleading of
facts establishing liability is necessary. These same
requirements pertain to “whistleblower suits”. See
State v. Lueck.
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Of course, this is a departure from what all young
Plaintiff’s attorneys are told by their mentors
concerning state court pleading. Typically, Plaintiff’s
original pleadings are calculated to be overly broad,
ambiguous and conclusory, and for a good purpose.
Firstly, if the facts don’t turn out precisely as they
were originally related by the client, you don’t have to
worry about having them fed back to you at trial.
Secondly, trials can take unknown twists and turns,
and Plaintiffs typically want to have the pleadings as
broad as possible so that any unforeseen fact scenario
or theory of recovery can be advanced at trial to
support a judgment. And it places the burden upon the
Defendant to specially except to such pleadings to
cause the issues and factual pleadings to be narrowed.

With respect to political subdivision defendants,
however, pleading in such a manner runs the
extraordinary risk of failing to plead enough facts to
establish jurisdiction. So, it would appear to be the
better practice to plead these cases as if free
amendment to the pleadings were not allowed, as in
Federal court.

Similarly in cases where a taking without just
compensation is alleged pursuant to Article I, Section
17 of the Texas Constitution, factual pleadings must
either support a regulatory taking claim and the
elements of that claim, or an actual physical invasion
claim.

Jurisdictional facts in contract cases, however,
are apparently a different matter. The waiver of suit
for contractual claims against a local government
entity is contained within Section 271.152 of the
Texas Local Government Code. It reads as follows:

Waiver of immunity to suit for certain
claims a local governmental entity that is
authorized by statute or the Constitution to
enter into a contract and that enters into a
contract subject to this subchapter waives
sovereign immunity to suit for the purpose
of adjudicating a claim for breach of the
contract, subject to the terms and conditions
of this subchapter.

A contract subject to the subchapter is defined in
Section 271.151 of the Texas Local Government Code
is defined as follows:

“Contracts subject to this subchapter” means
a written contract stating the essential terms
of the agreement for providing goods or
services to the local governmental entity that
is properly executed on behalf of the local
governmental entity.

Section 271.153 of the Texas Local Government
Code places limitations on awards of contractual
disputes which may be adjudicated. This award
limitation restricts damages to (1) the balance due and
owed by the local governmental entity, including
amounts owed as compensation for increased costs to
perform the work as a direct result of owner caused
delays or acceleration, (2) the amount owed for
change orders or additional work, and (3) interest as
allowed by law. Damages may not include
consequential damages exemplary damages or
damages for unabsorbed home office overhead.
Additionally, no attorney’s fees may be awarded
unless the agreement contains an  express
authorization for the prevailing party to obtain
attorney’s fees, and the contract specifically
references Section 271.159.

“The purpose of Section 271.153 is to limit the
amount due by a governmental agency on a contract
once liability has been established, not to foreclose the
determination of whether liability exists.” Kirby Lake
Development Limited v. Clear Lake City Water
Authority, 320 S.W.3d 829, 840 (Tex. 2010).
Therefore, it would appear that the question of
jurisdiction and the jurisdictional facts which must be
plead are facts which would bring the contract within
the provisions of Section 271.152 without regard to
Section 271.153. See City of Mesquite v. PKG
Contracting, Inc., 263 S.W.3d 444, 448 (Tex.App.-
Dallas, 2008, pet. den), City of Houston v. S.Elec.
Sewage Servs., Inc., 273 S.W.3d 739, 744 (Tex.App.-
Houston [1* Dist] 2008, pet. denied) and City of North
Richland Hills v. Home Town Urban Partners, Ltd., --
- SW.3d ---, WL 1601028 (Tex.App.-Ft. Worth,
2011, no pet.).

But, on the other hand, it may well be that if only
damages excluded by Section 271.153 are sought,
then jurisdiction does not exist. See Tooke v. City of
Mexia, 197 S.W.3d 325, 346 (Tex. 2006) and Dallas
Area Rapid Transit v. Monroe Shop Partners, Ltd.,
293 S.W.3d 839, 842 f.n.2 (Tex.App.-Dallas, 2009,
pet.denied).

And that makes things a bit confusing. How does
a statute operate to sometimes work as a waiver of
immunity from suit, and sometimes not? If Section
271.153 is a limitation on liability, and not
jurisdictional, does it run afoul of the Texas
Constitution’s Open Courts’ provision? Immunity
from liability was waived when the governmental
entity entered the contract, and a limitation on that
liability, at least as established by common law, could
arguably require a Constitutional Amendment. But,
these are questions for another day.

The courts have construed the term “services” for
determining jurisdiction in a most broad manner. See
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Ben Bolt-Palito Blanco Consol. Independent School
Dist. v. Texas Political Subdivisions Property/Joint
Self Insurance Fund, 212 S.W.3d 320, 326 (Tex.
2006); Kirby Lake at 839; City of North Richland
Hills at 4-5.

At this point, after properly pleading both the
statutory, constitutional or other basis for a waiver of
immunity from suit, you have jumped through the first
hoop in the jurisdictional question.

III. RESPONDING TO THE PLEA TO THE

JURISDICTION

Regardless how diligent you have been in
crafting your original petition and pleading
jurisdictional facts, you will most likely face a plea to
the jurisdiction. At such point, you will be required to
prove that a question of fact exists with respect to
each and every jurisdictional fact pertinent to the
specific waiver of immunity. The procedure is nearly
identical to the response to a motion for summary
judgment. Your opponent will undoubtedly relate
specific requisite jurisdictional facts for which there is
no evidence, and will undoubtedly provide the court
with affidavits from city officials and/or employees
attempting to establish that fact. It will be your burden
at that particular point to negate and provide evidence
for each of the jurisdictional facts disputed. Like
hearings concerning summary judgment motions, all
questions of fact will be resolved in favor of the
Plaintiff, but of course the same rules also apply with
regard to affidavits which are conclusory or not based
upon personal knowledge.

Assuming that you jump through this second
hoop and survive the jurisdictional plea, you may then
have the privilege of experiencing an interlocutory
appeal concerning the court’s ruling, such appeal
staying proceedings in the trial court. Assuming you
are successful on appeal, you and your client may then
actually obtain a ruling on the merits of the original
claim.

IV. A LACK OF SUBJECT MATTER

JURISDICTION CANNOT BE WAIVED

(@) Immunity from suit deprives the trial court
of subject matter jurisdiction and may be raised at any
time. A local governments’ failure to raise immunity
from suit by a plea to the jurisdiction does not waive
the question of jurisdiction and may be raised at any
time, even on appeal. The cases are legion in Texas
that a party may not waive subject matter jurisdiction
and thereby clothe the district court with jurisdiction
which it otherwise would not have. This principle is
equally applicable to a lack of subject matter
jurisdiction based upon governmental immunity from
suit. See Berkman v. City of Keene; 311 S.W.3d 523,

525 (Tex.-App.-Waco 2009, no pet.); Texas Ass’n of
Business v. Texas Air Control Bd., 852 S.W.2d 440,
445 (Tex. 1993); La Mesa Independent School
District v. Bwoe, 251 S.W.3d 831, 833 (Tex.App.-
Eastland, 2008, no. pet.).

Further, even in the event that a judgment is
obtained, and questions regarding immunity from suit
are neither raised nor determined by the trial court, the
judgment may be subject to a collateral attack based
upon the lack of subject matter jurisdiction. See
Traveler’s Insurance Company v. Joachim, 315
S.W.3d 860, 863 (Tex. 2010); Browning v. Prostock,
165 S.W.3d 336, 346 (Tex. 2005).

So, once again, these cases re-emphasize the
necessity of diligence in pleading the waiver of
immunity from suit and jurisdictional facts to support
that waiver lest all the work in trying the case and
obtaining a judgment be wasted. If the pleadings did
not establish jurisdiction, it is probable that any
judgment rendered is void.

V. SETTLEMENT AGREEMENTS

While the question of the enforceability of any
contract against a local government entity creates a
hazard for any party who contemplates entering an
agreement with a governmental entity, special
consideration needs to be given to settlement
agreements. In Texas A & M University - Kingsville v.
Lawson, 87 S.W.3d 518 (Tex. 2002, plurality op) the
Supreme Court held that a governmental entity that
agrees to settle a lawsuit from which it is not immune
cannot claim immunity from suit for breach of the
settlement agreement relating to that claim. Id. At 521.
Therefore, only settlement agreements settling claims
for which there exists no immunity from suit can be
enforced against a governmental entity. But, such
claim can only proceed only the extent it arises out of
the claim for which immunity had previously been
waived. See Porretto v. Patterson, 251 S.W.3d 701,
712 (Tex.App.-Houston [1 Dist.], 2007, no pet.). Of
particular interest in this line of cases is City of
Carrollton v. Singer, 232 S.W.3d 790 (Tex.App.-Fort
Worth, 2007, pet. den.). In that case, the City of
Carrollton entered into a contract with Craig and
Carol Singer to perform certain improvements in
exchange for their deed of a portion of their property
for the city’s use as a roadway. The Singers
complained that the City of Carrollton did not comply
with the agreement because it failed to construct a
new entrance from Carrollton Parkway to the Singers’
property that would be equivalent in materials,
dimensions and appearance to the Singers’ existing
entrance on Old Denton Road. A condemnation suit
had not been initiated by the City of Carrollton, but it
was clear that this particular acquisition of the
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Singers’ property was pursuant to a road-widening
project.

Over a strenuous dissent by Chief Justice John
Cayce, the majority of the panel held that the contract
between the Singers and the City of Carrollton was in
essence a settlement of litigation, in that the City of
Carrollton had the power of eminent domain and that
the contract was executed under the threat of eminent
domain, and therefore there existed a waiver of
immunity from suit for that contractual claim pursuant
to the holding in Lawson, supra. More recently, in
City of Midlothian v. Ecom Real Estate Management,
Inc., not reported in S.W.3d, WL 311433 (Tex.App.-
Waco, 2010 pet. granted), the Waco Court of Appeals
ruled that the City of Midlothian was immune from a
property owner’s suit for breach of contract relating to
an easement agreement for the city’s construction of a
sewer system, where no eminent proceeding was
pending. Indeed the opinion places great weight upon
the dissent of Chief Justice Cayce of the Fort Worth
Court of Appeals in arriving at its conclusion.

Certainly this creates questions for attorneys who
represent land owners who are approached by
governmental entities concerning acquisition of their
property for a public purpose. It is quite ordinary for
consideration of the purchase or partial takings of
realty from land owners to include non-monetary
consideration such as the relocation of signs, fences,
driveways and access agreements. And at the current
time, there exist clear questions regarding the
enforceability of such agreements absent the filing of
the statement of condemnation by the governmental
entity. Therefore, at least until the Supreme Court
rules in Ecom supra, the only safe resolution of such
matters  for condemnees requires that the
governmental entity minimally file a statement in
condemnation concerning the property and then a
settlement agreement be entered, and preferably made
a part of an agreed judgment entered in the cause. To
do otherwise risks the enforceability of the provisions
upon which a settlement is based.

VI. CONCLUSION

So, in the end, representing Plaintiffs in claims
against governmental entities is pretty hard stuff. The
hoops that must be jumped through are numerous, the
pitfalls many and the frustration great. Many times
Plaintiffs’ attorneys in such matters have had
experience representing municipalities or other
governmental entities and as we bemoan our fate with
the current state of affairs in governmental immunity
from suit, we might indulge the tendency to reflect the
good ol’ days when we represented such entities and
held the majority of the cards. Indeed, we might wish
for the peaceful, tranquil days of not having to worry

about the question of fees or the general day to day
concerns of running a law practice and think it might
be nice to be employed by a government entity once
again. To disabuse you of such a notion, | attach a
copy of the opinion of the EI Paso Court of Appeals in
Castro v. McNabb, 319 S.W.3d 721 (Tex.App.-El
Paso, 2009, no pet.), not so much for any legal points
decided therein; and in fact merely for the factual
statement itself. Although | have never had the
occasion to meet Mr. McNabb to my recollection, |
would like to offer him my deepest heartfelt
sympathies.
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Court of Appeals of Texas,
El Paso.

Melina CASTRO, in Her Official Capacity as an
Elected Member of the Council of the City of El
Paso, Appellant,

V.

Charles McNABB, City Attorney for the City of El
Paso, Texas, in His Official Capacity, Appellee.

No. 08-07-00074-CV.
Oct. 28, 2009.

Background: City council member brought action
against city attorney, seeking numerous declara-
tions with respect to city attorney's actions in con-
nection with underlying suit brought by another
council member against city. City attorney filed
plea to the jurisdiction and motion to dismiss. The
346th District Court, El Paso County, Neil Caldwell
, J., 2006 WL 5583922, 2006 WL 5583923, granted
plea, dismissed suit, and awarded city attorney
$30,000 in attorney fees. Council member ap-
pealed.

Holdings: The Court of Appeals, Ann Crawford
McClure, J., held that:

(1) dismissal of suit under election of remedies pro-
vision of Tort Claims Act was not justified;

(2) trial court lacked subject matter jurisdiction
over suit;

(3) trial court had jurisdiction under Declaratory
Judgments Act to award attorney fees to city attor-
ney; and

(4) suit was not brought by council member in her
official capacity.

Affirmed in part and reversed in part; judgment
rendered dismissing suit.
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Abatement
302k111 Decision of Issue, and Proceed-
ings Thereon
302k111.36 k. Scope of inquiry and
matters considered in general. Most Cited Cases
When deciding a plea to the jurisdiction, a
court is not required to look solely to the pleadings,
but may consider evidence and must do so when
necessary to resolve the jurisdictional issues raised.

[10] Declaratory Judgment 118A €=2272

118A Declaratory Judgment
118Al11 Proceedings
118AI11(B) Jurisdiction and Venue
118Ak272 k. Jurisdiction not enlarged.

Most Cited Cases

The Declaratory Judgments Act is a procedural
device for deciding cases that are within the trial
court's jurisdiction. TV.T.C.A., Civil Practice &
Remedies Code 8§ 37.001 et seq.

[11] Declaratory Judgment 118A €~>8

118A Declaratory Judgment
118Al Nature and Grounds in General
118AI(A) In General
118Ak8 k. Termination or settlement of
controversy. Most Cited Cases

Declaratory Judgment 118A €61

118A Declaratory Judgment
118AI Nature and Grounds in General
118AI(D) Actual or Justiciable Controversy
118AKk61 k. Necessity. Most Cited Cases
A declaratory judgment is appropriate only
where there is a justiciable controversy about the
rights and status of the parties and the declaration
will resolve the controversy. V.T.C.A., Civil Prac-
tice & Remedies Code § 37.001 et seq.

[12] Declaratory Judgment 118A €65

118A Declaratory Judgment
118AI Nature and Grounds in General
118AI(D) Actual or Justiciable Controversy

Page 3

118Ak65 k. Moot, abstract or hypothetical
guestions. Most Cited Cases
To constitute a “justiciable controversy,” as ne-
cessary prerequisite to declaratory relief, there must
exist a real and substantial controversy involving
genuine conflict of tangible interests and not
merely a theoretical dispute. V.T.C.A., Civil Prac-
tice & Remedies Code § 37.001 et seq.

[13] Declaratory Judgment 118A €66

118A Declaratory Judgment
118AI Nature and Grounds in General
118AI(D) Actual or Justiciable Controversy
118Ak66 k. Advisory opinions. Most

Cited Cases

The Declaratory Judgments Act does not em-
power courts to issue advisory opinions. V.T.C.A.,
Civil Practice & Remedies Code § 37.001 et seq.

[14] Declaratory Judgment 118A €~>209

118A Declaratory Judgment
118Al1 Subjects of Declaratory Relief
118Al11(K) Public Officers and Agencies
118Ak209 k. Counties and municipalities

and their officers. Most Cited Cases

Trial court lacked subject matter jurisdiction
over city council member's requests for declarations
in her suit against city attorney that city attorney
had attorney-client relationship with her and owed
her a fiduciary duty to make full and complete dis-
closure prior to seeking a waiver of his conflict of
interest with respect to underlying suit involving
another council member, as declarations sought
could not be considered apart from council mem-
ber's accusations against city attorney and her
threats to sue him for legal malpractice and breach
of fiduciary duty in connection with his conduct in
underlying suit, council member could not use a de-
claratory judgment to establish critical element of
these tort claims, and second declaration was moot
and would amount to advisory opinion, in that city
council had waived potential conflict of interest,
and underlying suit had settled. V.T.C.A., Civil
Practice & Remedies Code § 37.001 et seq.
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[15] Declaratory Judgment 118A €~>209

118A Declaratory Judgment

118Al1 Subjects of Declaratory Relief

118Al11(K) Public Officers and Agencies
118Ak209 k. Counties and municipalities

and their officers. Most Cited Cases

Trial court lacked subject matter jurisdiction
over city council member's request for declaration
in her suit against city attorney that her exclusion
from certain city council executive sessions was un-
lawful; while city attorney provided non-binding
advice to city council, decisions regarding execut-
ive sessions belonged to city council itself, such
that a declaration against city attorney would not
bind the city or the city council and would be
merely advisory. V.T.C.A., Civil Practice & Rem-
edies Code § 37.001 et seq.; V.T.C.A., Government
Code § 551.071.

[16] Declaratory Judgment 118A €=>209

118A Declaratory Judgment
118AI1 Subjects of Declaratory Relief
118AI1(K) Public Officers and Agencies
118Ak209 k. Counties and municipalities
and their officers. Most Cited Cases

Declaratory Judgment 118A €~+294

118A Declaratory Judgment
118Al11 Proceedings
118AI111(C) Parties
118Ak293 Necessary and Indispensable
Parties
118Ak294 k. Subjects of relief in gen-
eral. Most Cited Cases
Trial court lacked subject matter jurisdiction
over city council member's request for declaration
in her suit against city attorney that she was entitled
to review with the assistance of private counsel the
litigation file in underlying suit brought by another
council member against city, as council member
failed to name city as party to the declaratory judg-
ment suit, litigation file sought and privileged in-
formation it contained belonged to city, not city at-

Page 4

torney, such that a declaratory judgment against the
city attorney individually would not bind the city,
and would be merely advisory, and the declaratory
judgment action against city attorney was not a suit
against the city. V.T.C.A., Civil Practice & Remed-
ies Code 88 37.006(a), 37.008; V.T.C.A., Govern-
ment Code 8§ 552.001 et seq.

[17] States 360 €=2191.10

360 States
360V Actions
360k191 Liability and Consent of State to Be
Sued in General
360k191.10 k. What are suits against state
or state officers. Most Cited Cases
Suits to compel state officers to act within their
official capacity do not attempt to subject the state
to liability and are not suits against the state.

[18] Declaratory Judgment 118A €~>209

118A Declaratory Judgment
118Al1 Subjects of Declaratory Relief
118Al11(K) Public Officers and Agencies
118Ak209 k. Counties and municipalities
and their officers. Most Cited Cases

Declaratory Judgment 118A €294

118A Declaratory Judgment
118Al11 Proceedings
118Al11(C) Parties
118Ak293 Necessary and Indispensable
Parties
118Ak294 k. Subjects of relief in gen-
eral. Most Cited Cases
Trial court lacked subject matter jurisdiction
over city council member's request for declaration
in her suit against city attorney that the Public In-
formation Act did not apply to her request for in-
formation related to litigation file in underlying suit
another council member brought against city, as
council member failed to name city as party to the
declaratory judgment suit, and a suit to produce in-
formation under the Public Information Act had to
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be filed against the governmental body withholding
the information, and while council member had
taken the position that the Public Information Act
did not apply to her request, such a declaration
against city attorney would not bind the city.
V.T.C.A., Civil Practice & Remedies Code §
37.001 et seq.; V.T.C.A., Government Code 8§
552.3215.

[19] Costs 102 €=194.40

102 Costs
102VII1 Attorney Fees
102k194.24 Particular Actions or Proceed-
ings
102k194.40 k. Declaratory judgment.
Most Cited Cases
Trial court had jurisdiction to award attorney
fees to city attorney following dismissal of city
council member's declaratory judgment action
against city attorney, under attorney fee provision
of Declaratory Judgments Act, as Act did not re-
quire a judgment on the merits of the dispute as a
prerequisite to an attorney fee award, council mem-
ber invoked the entire Act when she filed suit, and
Court of Appeals determination that trial court
lacked jurisdiction to render the specific declara-
tions sought did not change nature of proceedings
below. V.T.C.A., Civil Practice & Remedies Code
§ 37.0009.

[20] Costs 102 €=2194.40

102 Costs
102VII1 Attorney Fees
102k194.24 Particular Actions or Proceed-
ings
102k194.40 k. Declaratory judgment.
Most Cited Cases
In a declaratory judgment action, the decision
to grant or deny attorney fees is solely within the
discretion of the trial court. V.T.C.A., Civil Prac-
tice & Remedies Code § 37.009.

[21] Costs 102 €+>194.40

Page 5

102 Costs
102VI11 Attorney Fees
102k194.24 Particular Actions or Proceed-
ings
102k194.40 k. Declaratory judgment.
Most Cited Cases
Under the Declaratory Judgments Act, a tria
court may exercise its discretion to award attorney
fees to either the prevailing or the nonprevailing
party. V.T.C.A., Civil Practice & Remedies Code §
37.009.

[22] Costs 102 €=194.40

102 Costs
102VII1 Attorney Fees
102k194.24 Particular Actions or Proceed-
ings
102k194.40 k. Declaratory judgment.
Most Cited Cases
The requirements under provision of Declarat-
ory Judgments Act affording trial court discretion
to award attorney fees that attorney fees be reason-
able and necessary are matters of fact, while the re-
guirements that fees be equitable and just are mat-
ters of law. V.T.C.A., Civil Practice & Remedies
Code § 37.009.

[23] Costs 102 €=2194.40

102 Costs
102VII1 Attorney Fees
102k194.24 Particular Actions or Proceed-
ings
102k194.40 k. Declaratory judgment.
Most Cited Cases

Municipal Corporations 268 €=>1040

268 Municipal Corporations
268XVI Actions
268k1040 k. Costs. Most Cited Cases
City council member's declaratory judgment
suit against city attorney, seeking declarations re-
lated to city attorney's conduct in underlying suit
brought by another council member against city,
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was not brought by council member in her official
capacity, thus permitting attorney fee award to city
attorney under Declaratory Judgments Act follow-
ing dismissal of suit; provision of city charter stated
that council had express power to inquire into offi-
cial conduct of any city officer or employee, but
this provision vested authority in council, not indi-
vidual council members, and, thus, council member
was not authorized to bring suit under this provi-
sion, and council member lacked authority to in-
vestigate city attorney's official conduct. V.T.C.A.,
Civil Practice & Remedies Code § 37.009.

*725 John P. Mabbs, Attorney at Law, El Paso, TX,
for Appellant.

Jeffrey H. Ray, Ray Valdez McChristian & Jeans,
El Paso, TX, for Appellee.

Before CHEW, C.J., McCLURE, and RIVERA, JJ.

OPINION
ANN CRAWFORD McCLURE, Justice.

Melina Castro, in her official capacity as an
elected member of the El Paso City Council, ap-
peals from an order granting a plea to the jurisdic-
tion filed by Charles McNabb in his official capa-
city as the El Paso City Attorney. She also appeals
an order requiring her to pay attorney's fees in the
amount of $30,000. Because of the nature of the un-
derlying proceedings, a detailed factual recitation is
necessary.

FACTUAL SUMMARY

Rita Rodriguez has served the City of El Paso
as both an assistant city attorney and as the El Paso
City Attorney. On November 17, 2004, she filed
suit against the City alleging wrongful termination
by then-acting City Attorney, Lisa Elizondo. The
City's insurance carrier retained outside counsel,
Steve Blanco, to represent the City in that suit. On
June 21, 2005, the City Council removed Elizondo
and appointed McNabb as City Attorney. McNabb
had previously served as City Attorney from 1997
to 2003. McNabb formally advised City Council on
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July 5 about a potential conflict of interest in the
Rodriguez litigation because he had been her super-
visor when she was an assistant city attorney and he
had been identified as a person with knowledge of
relevant facts. He told the council members that if
subpoenaed, he would testify as to Rodriguez's
competence but he would not testify regarding her
discrimination claims. McNabb advised that he
would not involve himself in any aspect of the litig-
ation unless he received waivers from both the City
and Rodriguez. The City Council voted unanim-
ously to waive potential and existing conflicts of in-
terest. Blanco continued to represent the City in the
Rodriguez litigation and he appeared before City
Council on five occasions in connection with that
suit. On September 27, 2005, the City Council
voted to settle the Rodriguez suit for $500,000
upon the advice of Blanco and the insurance carrier.
Castro voted against the settlement. The case was
settled and Rodriguez's suit was dismissed.

FN1. The City paid $200,000 of the settle-
ment and the insurance carrier paid the bal-
ance.

On November 9, 2005, assistant city attorney
John Batoon wrote a letter to Castro and two other
city council members at the request of Mayor John
Cook. The letter cautioned them about potential vi-
olations* 726 of the Open Mesetings Act. The
next day, Castro responded with a five-page letter
to McNabb. She first objected to the Batoon letter
and accused McNabb and his staff of committing
violations of the Open Meetings Act. Castro de-
voted the remainder of her letter to questioning
McNabb's relationship with Rodriguez and his in-
volvement in the suit. She then demanded that
McNabb produce documents and information, in-
cluding all litigation discovery documents, a copy
of Blanco's evaluation letter, communications by
McNabb or his staff with the insurance carrier,
McNabb's phone records, and all correspondence
and email with Rodriguez. Castro told McNabb that
his conduct “ implicates severe and gross miscon-
duct on your part as legal counsel for the City of El
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Paso—thus | advise you to seek legal counsel be-
fore responding.” [Emphasis in original]. She ad-
ded, “Your failure to make full disclosure with re-
gard to your involvement in the Rita Rodriguez set-
tlement will be considered an aggravated breach of
fiduciary duty and legal malpractice.” [Emphasis
in original]. In addition to these accusations, Castro
asked McNabb to disclose whether he had received
anything of value in exchange for recommending
that the City settle the Rodriguez suit. Although she
did not believe her requests were subject to the
Texas Open Records Act, Castro specifically
requested that McNabb “encourage the City Coun-
cil to request an opinion from the Attorney General
of Texas asto all questions in this request that you
refuse to answer for any reason based on privilege,
attorney client relationship or any other such de-
fensive position that you may allege.”

FN2. TEX.GOV'T CODE ANN. 88§
551.001-551.146 (Vernon 2004 & Vernon
Supp.2009).

FN3. The Texas Public Information Act is
found at TEX.GOV'T CODE ANN. 88§
552.001 —353 (Vernon 2004 & Vernon
Supp.2009). The Act was formerly known
as the Texas Open Records Act. Castro
refers to the Act by its former name in her

correspondence.
On November 14, Travis Ketner wrote
McNabb to advise him that

he—Ketner—represented Castro and that she was
contemplating litigation against McNabb for breach
of fiduciary duty and legal malpractice in connec-
tion with the City's settlement of the Rodriguez
suit. Ketner said Castro needed the information she
requested in the November 10 letter for two reas-
ons: (1) to evaluate the documents upon which
McNabb based his settlement recommendation; and
(2) to evaluate the potential for civil claims against
McNabb personally. Ketner reiterated that Castro
did not believe her request for the information was
covered by the Texas Open Records Act, but to
“please consider this letter as my authorization to
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you to proceed pursuant to provisions of that stat-
ute.” If McNabb did not comply, Castro was pre-
pared to test the denial of access to public docu-
ments under the Open Records Act. Ketner gave
McNabb until November 18 to provide a “favorable
response.”

Ketner wrote to McNabb again on November
19. He reiterated that Castro was not making an
Open Records request but said that if McNabb dis-
agreed, Castro would enforce her request for in-
formation under the provisions of the Act. Referen-
cing a statement by McNabb that he represented the
City, not the individual council members, Ketner
warned that Castro would vigorously contest
McNabb's “interpretation” in a declaratory judg-
ment action. On November 20, Ketner sent two
more letters. In the first, he advised McNabb that
the time in which to request an attorney general
opinion was about to expire: “If you fail to request
an Attorney General's Opinion within ten business
days *727 and fail to notify me of such, this in-
formation is deemed to be public.” Ketner also de-
manded that McNabb answer all questions ad-
dressed to him “personally.” In the second letter,
Ketner notified the City that he intended to advise
Castro of her powers under Section 3.8 of the City
Charter, including the power to issue subpoenas
and administer oaths. Ketner expressed his opinion
that all of Castro's requests were covered by Sec-
tion 3.8.

Because Castro's requests implicated the Texas
Public Information Act (TPIA), the City Attorney's
Office forwarded the letters to Joyce Wilson, the
City Manager. Wilson is the City's officer for pub-
lic information. On November 23, the City At-
torney's Office, on behalf of the City, requested an
opinion from the Texas Attorney General on the
TPIA request. The request stated that the City had
no objection to releasing most of the documents
which could be identified as responsive to Castro's
requests or which answered a specific question. For
some of Castro's requests, the City did not have
documents. The City refused to disclose documents
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which it believed to be exempt from disclosure un-
der Sections 552.101, 552.107, and 552.111. The
City also acknowledged that Castro, as a City
Council member, was entitled to records which are
not available to the general public. The City Attor-
ney's Office forwarded a copy of the request to
Castro along with a cover letter advising her that
she was entitled to listen to tapes of the executive
sessions and that approximately 870 pages of docu-
ments were available for her to review and copy.

FN4. The chief administrative officer of a
governmental body is the officer for public
information, except as provided by Subsec-
tion (b). TEX.GOV'T CODE ANN. 8§
552.201.

On November 28, Castro sent notice to
McNabb that she intended to file a declaratory
judgment action with respect to her rights to obtain
access to the documents in the Rodriguez litigation
file. She also gave notice that she would seek a ju-
dicial declaration regarding her entitlement
“pursuant to the grant of authority in Section 3.8 of
the City Charter ... to review any and all documents
prepared by or for the City of El Paso in connection
with litigation claims against the City.” The notice
was placed on the City Council Agenda for Decem-
ber 6. At that meeting, Mayor Cook advised Castro
that she had been given the opportunity to review
the records. But instead of reviewing the records,
Castro filed a declaratory judgment action against
McNabb on December 7. In the petition, Castro
echoed the allegations made against McNabb in her
letters and assailed his competence to serve as City
Attorney. The petition alleged that McNabb advised
the City Council that he had a conflict of interest in
the Rodriguez litigation, and:

[ITn a severe breach of his fiduciary duties to the
elected members of City Council, failed to make
full disclosures, either verbally or in writing as to
the basis for his conflict of interest and that he
did not possess the essential knowledge and legal
skills necessary to give competent legal advice in
employment law legal issues. Upon incomplete
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and perhaps false information to be discovered in
these proceedings, council voted to waive Re-
spondent McNabb's conflicts of interest.

Castro also alleged her belief that McNabb did
not inform members of City Council about Blanco's
evaluation letter because it contained information
which conflicted with McNabb's recommendation
to settle the lawsuit. She claimed she had tried to
obtain the letter and other documents in the Rodrig-
uez litigation file but McNabb * 728 had refused her
request. She then sought a judicial declaration that:

1. McNabb had an attorney-client relationship
with her;

2. McNabb had a fiduciary duty to make a full
and compl ete disclosure prior to seeking a waiver
of his conflict of interest with respect to the
Rodriguez litigation; and

3. Castro had aright to see any and all documents
created or obtained in connection with the City's
defense of the Rodriguez litigation, including set-
tlement documents, evaluation by outside coun-
sel, phone records of counsel, and email commu-
nications of transactions of McNabb and his as-
sistants.

On January 25, 2006, Castro contacted the City
to arrange a time to review the records identified as
public records. It is unclear from the record wheth-
er Castro kept the appointment.

FN5. McNabb asserts in his brief that
Castro and Ketner reviewed over 800
pages of public documents related to the
Rodriguez litigation on January 30, 2006,
but we have been unable to find evidence
supporting this assertion in the record.

The Attorney General issued an informal letter
ruling on February 3 in response to the City's re-
quest. Tex.Atty.Gen. OR2006-01160, 2006 WL
332305 (2006). The Attorney General found that an
official of a governmental body who, in an official
capacity, requests information held by the govern-
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mental body, does not act as a member of the public
in doing so. Id. Thus, exceptions to public disclos-
ure under the Act do not control the right of access
of an official of a governmental body to informa-
tion maintained by the governmental body. Id. The
Attorney General concluded that Castro was seek-
ing the information in her official capacity and to
the extent she had requested records of the City, she
had an inherent right of access. Id. Noting that the
release of the information to Castro was not a re-
lease to the public, the Attorney General cautioned
Castro to maintain the documents in the same man-
ner as they were maintained by the City. Id., citing
TEX.GOV'T CODE ANN. § 552.352 (criminal
penalties imposed for release of confidential in-
formation to a person who is not authorized to in-
spect the records).

On February 6 and again on February 22, the
City wrote Castro asking her to schedule a time to
review the records in accordance with the Attorney
General's opinion. The record does not reflect
whether Castro reviewed the records at that time.
The City Council then investigated Castro's allega-
tions. On February 14, it passed a motion stating:

(1) the settlement in the case of Rita Rodriguez
was fair, equitable and beneficial to the City of El
Paso;

(2) The City of El Paso was well informed of the
risks and liabilities associated with the Rodriguez
litigation;

(3) The City is satisfied that Charles McNabb
made a full and complete disclosure of any poten-
tial or existing conflicts of interest that may have
existed in this case; and

(4) The evaluation letter which was prepared by
outside counsel in the Rita Rodriguez matter con-
firmed that the claim made by Rodriguez was not
frivolous and the evaluation was consistent with
the recommendations that were made by the in-
surance carrier representing the City, the City At-
torney's office, the mediator, and the outside at-
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torney representing the Plaintiff and the City.

Castro amended her petition for declaratory
judgment on February 21. As she had requested in
the original petition, Castro* 729 sought a declara-
tion that McNabb had an attorney-client relation-
ship with her and owed her a fiduciary duty to
make complete disclosure of his conflict of interest
with respect to the Rodriguez litigation. With re-
gard to her rights concerning the Rodriguez litiga-
tion file, Castro added a claim that she had a right
to review the file with the assistance of private leg-
al counsel. She also sought declarations that the
Texas Open Records Act was inapplicable and that
the City Council's action excluding her from certain
executive sessions was unlawful. Consistent with
her original petition, Castro's prayer was limited to
requesting a declaration that she had a right to re-
view the Rodriguez litigation file.

On March 2 and 3, Castro reviewed the entire
Rodriguez litigation file. She was told that Steve
Blanco would be available by telephone if she had
guestions, but the record does not reflect whether
she contacted him.

McNabb filed an answer to Castro's petition
and included a plea to the jurisdiction. He also filed
a motion to dismiss pursuant to Section 101.106(f)
of the Civil Practice and Remedies Code. The is-
sues were submitted to the trial court for resolution
and the court entered an order in which it found:

1. Petitioner Melina Castro was not acting with
the authorization of the City Council of the City
of El Paso when she initiated this litigation and
therefore was not acting in her official capacity.

2. Respondent Charles McNabb has been
wrongly named as a party by Petitioner Melina
Castro. The Court finds Petitioner's alleged
claims against Respondent should have been
brought against the City of El Paso under §
101.106 of the Tex.Civ.Prac.Rem.Code. Any al-
leged conduct of Respondent was within the gen-
eral scope of his employment as the City Attor-
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ney for the City of El Paso.

3. On December 14, 2005, the Respondent filed
his answer and advised Petitioner that she had not
properly named the Respondent in this cause of
action. On December 30, 2005, Respondent re-
quested Petitioner amend her pleadings. Petition-
er refused. This Court finds according to §
101.106(f) TEX.CIV.PRAC.REM.CODE, this the
[sic] suit against McNabb is dismissed in its en-
tirety.

4. Petitioner Melina Castro has no right to seek
relief from this Court for the matters enumerated
in her Amended Petitioner [sic] for Declaratory
Judgment. Petitioner improperly seeks this Court
to adjudicate matters that can or have aready
been determined by the City of El Paso, the City
Council and the Attorney General's Office of the
State of Texas. Accordingly, the Court finds that
Petitioner lacks standing and therefore, the Court
lacks subject matter jurisdiction.

5. This Court finds Respondent Charles McNabb
is entitled to recover all applicable costs of Court
and reasonable and necessary attorney's fees from
Petitioner Melina Castro, according to § 37.009
TEX.CIV.PRAC. & REM.CODE, and other ap-
plicable provisions, to be determined by this
Court. The Court orders Respondent to prepare
an affidavit of reasonable and necessary attorneys
fees and costs incurred in the defense of this
cause of action by April 14, 2006. Petitioner shall
file any response by April 21, 2006.

6. All other relief not specifically granted is
denied.

McNabb's attorney complied with the order and
submitted an affidavit regarding attorney's fees.
Castro did not file a response to the affidavit but in-
stead filed a motion for reconsideration of the dis-
missal. *730 On April 24, Castro amended her mo-
tion to include an objection to the fees and a motion
for new trial, both of which were denied at a hear-
ing on June 1. On December 21, the court entered
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an order awarding attorney's fees to McNabb in the
amount of $30,000. This appeal follows.

DISMISSAL OF THE SUIT

Castro brings five issues challenging the dis-
missal of her declaratory judgment action and two
issues pertaining to the award of attorney's fees. We
will first address Issue Two wherein Castro argues
that the trial court erred in basing the dismissal of
her suit on Section 101.106(f) of the Civil Practice
and Remedies Code.

Dismissal under Section 101.106(f)
[1] Section 101.106, entitled “Election of Rem-
edies,” provides:

(a) The filing of a suit under this chapter against
a governmental unit constitutes an irrevocable
election by the plaintiff and immediately and
forever bars any suit or recovery by the plaintiff
against any individual employee of the govern-
mental unit regarding the same subject matter.

(b) The filing of a suit against any employee of a
governmental unit constitutes an irrevocable elec-
tion by the plaintiff and immediately and forever
bars any suit or recovery by the plaintiff against
the governmental unit regarding the same subject
matter unless the governmental unit consents.

(c) The settlement of a claim arising under this
chapter shall immediately and forever bar the
claimant from any suit or recovery from any em-
ployee of the same governmental unit regarding
the same subject matter.

(d) A judgment against an employee of a govern-
mental unit shall immediately and forever bar the
party obtaining the judgment from any suit
against or recovery from the governmental unit.

(e) If a suit is filed under this chapter against
both a governmental unit and any of its employ-
ees, the employees shall immediately be dis-
missed on the filing of a motion by the govern-
mental unit.
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(f) If asuit isfiled against an employee of a gov-
ernmental unit based on conduct within the gen-
eral scope of that employee's employment and if
it could have been brought under this chapter
against the governmental unit, the suit is con-
sidered to be against the employee in the employ-
ee's official capacity only. On the employee's mo-
tion, the suit against the employee shall be dis-
missed unless the plaintiff files anended plead-
ings dismissing the employee and naming the
governmental unit as defendant on or before the
30th day after the date the motion is filed.

TEX.CIV.PRAC. & REM.CODE ANN. §
101.106 (Vernon 2005). Subsections (e) and (f) are
critical to our analysis.

[2][3] Section 101.106 forces a plaintiff to
make an irrevocable election at the time suit is filed
between suing the governmental unit under the Tort
Claims Act or proceeding against the employee
alone. It thus narrows the issues for trial and re-
duces delay and duplicative litigation costs. Mis-
sion Consolidated Independent School District v.
Garcia, 253 SW.3d 653, 657 (Tex.2008). Under
this election scheme, recovery against an individual
employee is barred and may be sought against the
governmental unit only in three instances. (1) when
suit is filed against the governmental unit only, id.
§ 101.106(a); (2) when suit is filed against both the
governmental unit and its employee, id. § 101.106
(e); or (3) when suit is filed against an employee
whose conduct was within the scope of his or her
employment *731 and the suit could have been
brought against the governmental unit, id. §
101.106(f). Mission Consolidated 1SD, 253 S.W.3d
at 656.

Castro argues that Section 101.106(f) is inap-
plicable because her declaratory judgment suit
against McNabb does not fall within the Tort
Claims Act. The Supreme Court addressed a similar
argument in Mission Consolidated 1SD. There, the
plaintiff sued the District for violations of the
Texas Commission on Human Rights Act
(TcHRA).™N® she also sued an individual District
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employee for defamation, negligent misrepresenta-
tion, and fraud. She sued the District and the em-
ployee jointly for intentional infliction of emotional
distress. Relying on Section 101.106(b), the District
sought dismissal of the claims. The tria court
denied the District's jurisdictional pleas and the
District appealed. The court of appeals affirmed,
finding that the Tort Claims Act's election-
of-remedies scheme is applicable only when the
plaintiff's suit is one for which the Act actually
waives immunity. Mission Consolidated |ndepend-
ent School District v. Garcia, 166 S.W.3d 902, 905
(Tex.App.-Corpus Christi 2005). In reaching this
conclusion, the intermediate court focused on the
“under this chapter” language found in various sub-
sections of Section 101.106. Id. at 905. Because the
plaintiff's suit against the District was not one for
which the Act waives immunity, the court held that
Section 101.106 was inapplicable. Id. The Supreme
Court disagreed, holding it had never interpreted
the phrase “under this chapter” to encompass only
those tort claims for which the Tort Claims Act
waives immunity. Mission Consolidated 1SD, 253
S.W.3d at 658. Because the Tort Claims Act is the
only avenue for common-law recovery against the
government, all tort theories alleged against a gov-
ernmental unit, whether it is sued alone or together
with its employees, are assumed to be “under [the
Tort Claims Act]” for purposes of Section 101.106.
Id. at 659. By virtue of subsection (), the employee
would be entitled to dismissal of the suit against
him upon the filing of a motion to dismiss by the
District. 1d. But the District had not sought the em-
ployee's dismissal under subsection (€) and the em-
ployee had not filed his own motion to dismiss un-
der subsection (f). Id. If the District had obtained
the employee's dismissal under subsection (e), al of
the tort claims against the District would be barred.
Id. The Supreme Court also held that claims against
the government brought pursuant to waivers of sov-
ereign immunity that exist apart from the Tort
Claims Act are not brought “under [the Tort Claims
Act].” Id. Thus, the plaintiff's claim filed under
TCHRA was not “a suit filed under this chapter”
because TCHRA provides a statutory remedy for
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unlawful discrimination. The court concluded that
the election-of-remedies scheme was inapplicable
to that claim. It also determined that the plaintiff's
suit under TCHRA was not barred by Section
101.106(b) because TCHRA clearly and unambigu-
ously waives immunity. Id. at 660.

FN6. See TEX.LAB.CODE ANN. 88§
21.001-21.556 (Vernon 2006 & Vernon
Supp.2009).

[4][5] Focusing on Mission ISD's holding with
respect to the TCHRA claim, Castro argues that her
petition for declaratory judgment is not a suit under
the Tort Claims Act because the Declaratory Judg-
ment Act provides a statutory remedy. The Su-
preme Court's holding is based upon its construc-
tion of subsection (e) while McNabb filed his mo-
tion to dismiss pursuant to subsection (f). Section
101.106(f) requires a showing that the suit “could
have been brought under this chapter against the
governmental unit....” Although the Supreme Court
did not address * 732 subsection (f) in Mission 19D,
we believe its holding applies equally to that sub-
section. The issue, then, is whether Castro's suit
could have been “brought under this chapter”
against the City of El Paso. It is well established
that the Declaratory Judgments Act waives sover-
eign immunity for governmental entities. Texas
Education Agency v. Leeper, 893 S.W.2d 432, 436
(Tex.1994). And it provides a statutory remedy for
a person seeking to compel state officers to act
within their official capacity. We conclude that
Castro's declaratory judgment action could not have
been brought against the City of El Paso “under this
chapter” for purposes of Section 101.106(f). Ac-
cordingly, the trial court erred in dismissing
Castro's suit pursuant to that section. We sustain Is-
sue Two. But our resolution of this issue does not
end the inquiry. We turn now to McNabb's jurisdic-
tional arguments.

PLEA TO THE JURISDICTION
[6][7][8][9] A pleato the jurisdiction contests a
trial court's subject matter jurisdiction. Bland Inde-
pendent School District v. Blue, 34 S\W.3d 547,
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554 (Tex.2000); City of El Paso v. Maddox, 276
SW.3d 66, 70 (Tex.App.-El Paso 2008, pet.
denied). The plaintiff has the burden to allege facts
affirmatively demonstrating that the trial court has
subject matter jurisdiction. Texas Association of
Business v. Texas Air Control Board, 852 S.W.2d
440, 446 (Tex.1993). Whether a court has subject
matter jurisdiction is a question of law which we
review de novo. Texas Department of Parks &
Wildlife v. Miranda, 133 SW.3d 217, 226
(Tex.2004); Maddox, 276 S.W.3d at 70. We con-
sider the allegations in the petition and accept them
as true. Maddox, 276 S.W.3d at 70. When deciding
a plea to the jurisdiction, a court is not required to
look solely to the pleadings, but may consider evid-
ence and must do so when necessary to resolve the
jurisdictional issues raised. Bland, 34 S\W.3d at
555.

The Declaratory Judgments Act

[10][11][12][13] The Declaratory Judgments
Act is a procedural device for deciding cases that
are within the trial court's jurisdiction. State v. Mor-
ales, 869 S.W.2d 941, 947 (Tex.1994). The stated
purpose of the Act is “to settle and to afford relief
from uncertainty and insecurity with respect to
rights, status, and other legal relations.”
TEX.CIV.PRAC. & REM.CODE ANN. § 37.002
(b)(Vernon 2008); Bonham State Bank v. Beadle,
907 SW.2d 465, 467 (Tex.1995). A declaratory
judgment is appropriate only where there is a justi-
ciable controversy about the rights and status of the
parties and the declaration will resolve the contro-
versy. Bonham State Bank, 907 S.W.2d at 467. To
constitute a justiciable controversy, there must exist
a real and substantial controversy involving genu-
ine conflict of tangible interests and not merely a
theoretical dispute. 1d. The Act does not empower
courts to issue advisory opinions. Brooks wv.
Northglen Association, 141 SW.3d 158, 164
(Tex.2004).

McNabb's Duties to Castro
[14] Castro sought declarations that McNabb
had an attorney-client relationship with her and

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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owed her a fiduciary duty to make a full and com-
plete disclosure prior to seeking a waiver of his
conflict of interest with respect to the Rodriguez lit-
igation. Castro argues that she has standing to seek
a declaratory judgment as a member of the City
Council.

Castro's appellate counsel has done a com-
mendable job of re-shaping Castro's pleadingsin an
effort to demonstrate that the trial court had juris-
diction of her suit. But the declarations Castro
seeks cannot be considered apart from her accusa-
tions about McNabb and her threats to sue him
*733 for legal malpractice and breach of fiduciary
duty. Castro claims that these declarations are re-
lated to her request for the documents. Another
view is that Castro sought the documents to obtain
evidence which would support her alegations of
malfeasance against McNabb. Under these circum-
stances, Castro is using her petition for declaratory
judgment to establish a critical element in these tort
causes of action. Castro, as an individual city coun-
cil member, lacks standing to investigate McNabb
or sue him for any conduct committed by him in
connection with his representation of the City in the
Rodriguez suit. Additionally, the second declaration
she seeks is moot and would amount to an advisory
opinion because the City Council has waived the
potential conflict of interest and the Rodriguez suit
was settled. The Declaratory Judgment Act does not
empower courts to issue advisory opinions. Brooks,
141 SW.3d at 164.

Exclusion of Castro from Executive Sessions

[15] Castro also sought a declaration that her
exclusion from certain executive sessions was un-
lawful. While McNabb provides non-binding ad-
vice to the City Council, decisions regarding exec-
utive sessions belong to the City Council itself. See
TEX.GOV'T CODE ANN. § 551.071 (providing
that a governmental body may not conduct a private
consultation with its attorney except when the gov-
ernmental body seeks the advice of its attorney
about pending or contemplated litigation or a settle-
ment offer, or on a matter in which the duty of the
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attorney under the Texas Disciplinary Rules of Pro-
fessional Conduct clearly conflicts with Chapter
551). A declaration against McNabb would not bind
the City or the City Council and would be purely
advisory. The trial court does not have jurisdiction
to issue an advisory decision. Brooks, 141 S.W.3d
at 164.

Castro's Review of the Rodriguez File

[16] We turn now to the primary issue in this
case—whether the trial court lacked subject matter
jurisdiction of Castro's request for declarations that
(1) she was entitled to review the Rodriguez litiga-
tion file with the assistance of private counsel, and
(2) the Texas Public Information Act does not ap-
ply to her request to review this file. McNabb main-
tains that the trial court lacked subject matter juris-
diction to make these declarations because there is
no justiciable controversy between the parties. Cit-
ing Section 552.3215 of the TPIA, he argues that
because Castro did not name the City as a party, the
controversy would not be resolved by these declara-
tions. The Attorney General found in its informal
letter ruling that Castro's request to review docu-
ments in the possession of the City Attorney was
not governed by the TPIA because she had made
the request in her official capacity as a member of
the City Council and she had an inherent right to re-
view thefilein that capacity. But the Attorney Gen-
eral determined that Castro must maintain the priv-
ileged documents in the same manner as they are
maintained by the City in order to avoid waiver of
the attorney-client privilege. This would preclude
disclosure of confidential information to a person
who is not authorized to inspect the records. The
Attorney General's ruling does not address whether
the records could be disclosed to Castro's private
legal counsel or whether Castro is restricted to the
remedies set forth in Chapter 552 of the Govern-
ment Code. We need not address McNabb's argu-
ment that Section 552.3215 applies to Castro's suit
because we conclude that even if it doesn't apply,
Castro was required to join the City as a party.

There are two prerequisites for a declaratory
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judgment action: (1) there must be a * 734 real con-
troversy between the parties and (2) the controversy
must be one that will actually be determined by the
judicial declaration sought. Houston Chronicle
Publishing Company v. Thomas, 196 S.W.3d 396,
401 (Tex.App.-Houston [1st Dist.] 2006, no pet.);
see TEX.CIV.PRAC. & REM.CODE ANN. §
37.008 (“The court may refuse to render or enter a
declaratory judgment or decree if the judgment or
decree would not terminate the uncertainty or con-
troversy giving rise to the proceeding.”). And Sec-
tion 37.006(a) of the Civil Practice and Remedies
Code provides:

(@) When declaratory relief is sought, all persons
who have or claim any interest that would be af-
fected by the declaration must be made parties. A
declaration does not prejudice the rights of a per-
son not a party to the proceeding.

TEX.CIV.PRAC. & REM.CODE ANN. §
37.006(a).

[17] The Rodriguez litigation file and the priv-
ileged information it contains belong to the City of
El Paso, not to the City Attorney. A declaratory
judgment against McNabb individually would not
bind the City and would merely be advisory. Citing
Texas A & M University v. Koseoglu, 233 S.W.3d
835 (Tex.2007), Castro argues that a suit filed
against an official in his official capacity is effect-
ively a suit against the governmental entity. In that
case, a former employee sued a state university, the
state engineering experiment station where the
former employee had worked, and his former super-
visor for breach of settlement agreement regarding
an employment dispute. One issue addressed by the
Supreme Court was whether appellate courts have
jurisdiction of a government official's interlocutory
appeal from the trial court's denial of a plea to the
jurisdiction based on sovereign immunity. Id. at
845. In construing Section 51.014(a) of the Texas
Civil Practice and Remedies Code to provide for an
interlocutory appeal by a governmental official, the
Supreme Court held that:
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When a state official files a plea to the jurisdic-
tion, the official is invoking the sovereign im-
munity from suit held by the government itself. It
is fundamental that a suit against a state official
is merely ‘another way of pleading an action
against the entity of which [the official] is an
agent.” [Citations omitted]. A suit against a state
official in his official capacity ‘is not a suit
against the official personally, for the real party
in interest is the entity.’ [Citation omitted]. Such
a suit actually seeks to impose liability against
the governmental unit rather than on the individu-
al specifically named and ‘is, in all respects other
than name, ... a suit against the entity.’” [Citation
omitted]. Id. at 844.

This discussion is inapplicable here because
McNabb did not invoke the doctrine of sovereign
immunity in his plea to the jurisdiction. He sought
dismissal on the ground that the trial court lacked
subject matter jurisdiction. Moreover, Castro has
made it clear that her complaint is with McNabb
personally and she did not amend her pleadings to
name the City as a party even after McNabb filed a
motion to dismiss. Finally, suits to compel state of-
ficers to act within their official capacity do not at-
tempt to subject the State to liability and are not
suits against the state. See Texas Natural Resource
Conservation Commission v. IT-Davy, 74 S.W.3d
849, 855 (Tex.2002). We therefore conclude that
Castro's declaratory judgment action against
McNabb is not a suit against the City. The Declar-
atory Judgments Act expressly provides that a de-
claration does not prejudice the rights of a person
not a party to the proceeding. TEX.CIV.PRAC. &
REM.CODE ANN. § 37.006(a). Because Castro
failed to make the City a party to this suit, any de-
cision by the trial court on the *735 merits would
not have resolved the controversy and would have
been advisory.

Application of the TPIA
[18] Castro also sought a declaration that the
TPIA does not apply to her request for information
related to the Rodriguez litigation file. Given our
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conclusion that the trial court lacked jurisdiction to
declare that Castro has a right to review this in-
formation with the assistance of her private attor-
ney, it follows that the court lacked jurisdiction to
declare that the TPIA does not apply to her request.
A suit to produce information under the Texas Gov-
ernment Code must be filed against the govern-
mental body withholding the information.
TEX.GOV'T CODE ANN. § 552.3215. We recog-
nize that Castro has taken the position that the
TPIA does not apply to her request, but such a de-
claration against McNabb would not bind the City.
Thus, the trial court does not have jurisdiction to
make the requested declaration.

ASSESSMENT OF ATTORNEY'SFEES

In Issues Six and Seven, Castro contends that
the trial court erred in assessing attorney's fees
against her because she brought the suit in her offi-
cial capacity. She also argues that if the trial court
lacked subject matter jurisdiction of the declaratory
judgment action, then it also lacked jurisdiction to
award attorney's fees. We will address the latter ar-
gument first.

[19][20][21][22] The Declaratory Judgments
Act provides that:

In any proceeding under this chapter, the court
may award costs and reasonable and necessary at-
torney's fees as are equitable and just.

TEX.CIV.PRAC. & REM.CODE ANN. §
37.009. In a declaratory judgment action, the de-
cision to grant or deny attorney's fees is solely
within the discretion of the trial court. Neeley v.
West Orange-Cove Consolidated Independent
School District, 176 S\W.3d 746, 799 (Tex.2005).
Under Section 37.009, atrial court may exercise its
discretion to award attorney's fees to either the pre-
vailing or the nonprevailing party. See Barshop v.
Medina County Underground Water Conservation
District, 925 S.W.2d 618, 637-38 (Tex.1996). The
requirements that fees be reasonable and necessary
are matters of fact, while the requirements that fees
be equitable and just are matters of law. Bocquet v.
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Herring, 972 SW.2d 19, 21 (Tex.1998).

Castro directs us to several cases in support of
her argument that the trial court lacked jurisdiction
to award fees: Angell v. City of Garland, No.
05-89-001174-CV, 1991 WL 158667
(Tex.App.-Dallas 1991, writ dism'd w.0.j.)(op. on
reh'g); Gregg County Appraisal District v. Laidlaw
Waste Systems, Inc., 907 SW.2d 12, 21
(Tex.App.-Tyler 1995, writ denied); Ankrom v.
Dallas Cowboys Football Club, Ltd., 900 SW.2d
75, 81 (Tex.App.-Dallas 1995, writ denied); Com-
missioners Court of Brown County v. Grigsby, No.
11-01-00254-CV, 2002 WL 32344508 at *4
(Tex.App.-Eastland 2002, no pet.); North East In-
dependent School District v. Kelley, 277 S.W.3d
442, 445 (Tex.App.-San Antonio 2008, no pet.);
and It's the Berrys, LLC v. Edom Corner LLC, 271
S.W.3d 765, 772 (Tex.App.-Amarillo 2008, no pet.)
. We respectfully decline to follow these cases be-
cause not a single one of them examines the plain
language of Section 37.009 which authorizes a trial
court to award attorney's fees “[i]n any proceeding
under this chapter.” The statute does not require a
judgment on the merits of the dispute as a pre-
requisite to a fee award. Castro invoked the entire
Declaratory Judgments Act when she filed suit. Her
*736 failure to make the City a party to the suit
meant that any declaration made by the trial court
would have been an advisory opinion. Our determ-
ination that the trial court lacked jurisdiction to
render the specific declarations sought does not
change the nature of the proceedings below. Be-
cause this was a proceeding under the Declaratory
Judgments Act, the trial court properly exercised
jurisdiction under Section 37.009 to award attor-
ney's fees to McNabb.

[23] Finaly, we turn to Castro's argument that
attorney's fees may not be awarded against public
officials. The trial court did not award attorney's
fees against Castro in her official capacity because
the court expressly found that she was not acting in
her official capacity. This conclusion was based on
its finding that Castro had not obtained authoriza-
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tion of the City Council to file the suit.

Acting pursuant to Section 1.5 of the City
Charter, Castro provided the City with notice of her
intent to file a declaratory judgment suit related to
her right to review the Rodriguez litigation file. She
also gave notice that she would seek a judicial de-
claration regarding her entitlement “pursuant to the
grant of authority in Section 3.8 of the City Charter
... to review any and all documents prepared by or
for the City of El Paso in connection with litigation
claims against the City.” Section 3.8 of the City
Charter provides that:

The council shall have the express power to in-
quire into the official conduct of any department,
officer or employee of the City and for that pur-
pose shall have the power to administer oaths,
subpoena witnesses and compel the production of
evidence material to the inquiry.

In her petition, Castro did not seek a declara-
tion related to Section 3.8. But she did make nu-
merous allegations about the official conduct of
McNabb. Her request to review the Rodriguez litig-
ation file is based on these allegations and Castro's
intent to investigate McNabb's officia conduct.
Castro made her intentions clear when she stated in
response to McNabb's motion to dismiss:

The City of El Paso states in their Brief in Sup-
port of their Motion to Dismiss that the contro-
versy in thislawsuit arises from Rita Rodriguez v.
The City of El Paso. This statement is incorrect.
This lawsuit arises from the actions of the Re-
spondent, Charles McNabb, in the face of legit-
imate and probing questions concerning his beha-
vior and actions regarding the Rodriguez settle-
ment. A close inspection of Petitioner's claims
listed above shows that Petitioner's only concern
in this action is Respondent McNabb's behavior
before, during, and after the Rodriguez settle-
ment, particularly as it implicates the withhold-
ing of litigation documents requested by Repres-
entative Castro. [Emphasis added].

An individual city council member is not au-
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thorized to take action under Section 3.8 because
that section vests authority in the City Council, not
individual council members, to inquire into the offi-
cial conduct of any department, officer or city em-
ployee. To the extent Castro's suit was based upon
her purported authority under Section 3.8, the trial
court correctly determined that she was not author-
ized to bring suit and that she was not acting in her
official capacity.

Castro argues, however, that she has authority
as an individual city council member to file a de-
claratory judgment action in order to clarify her
legal relationship with the City Attorney and to de-
termine whether she has a right to have private
counsel review the litigation file with her. If Castro
had limited her suit to these issues, we might be
more persuaded * 737 by her argument, but the de-
clarations Castro seeks are inextricably bound to
her assertions about the Rodriguez settlement and
her allegations that McNabb acted improperly in
that regard. As an individual city council member,
Castro lacks authority to investigate McNabb's offi-
cial conduct. The trial court did not err by conclud-
ing that Castro did not act in her official capacity
when she filed the declaratory judgment suit. We
overrule Issues Six and Seven. It is unnecessary to
address the remaining issues raised by the parties.

Having sustained Issue Two, we reverse that
portion of the trial court's order dismissing Castro's
suit pursuant to Section 101.106(f). Because we
have determined that the trial court lacked jurisdic-
tion to grant the relief requested by Castro, we
render judgment dismissing Castro's suit for want
of subject matter jurisdiction. Having overruled |Is-
sues Six and Seven, we affirm the portion of the tri-
al court's order awarding attorney's fees to
McNabb.

Tex.App.—El Paso,2009.
Castro v. McNabb
319 S.w.3d 721
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