SOVEREIGN IMMUNITY,
‘I‘HE TEXAS TORT CLAIMS ACT
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AFTER LAW SCHOOL, YOU BECOME A
FONT OF FREE ADVICE
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Friends, fe rm}\/ and even Strangers ruvrhrio *

heS|tanc ‘JJJF asking questions such :} 7 ~

f’/

V

: s‘ 1.3
Th|§ s tax deductible) RIGHT? 2!
g

Were : '3 not going to have E)J)" Qr that?

Can you

What do you an |
government?!?!?!’*’ﬂ

A year in the life of a Tort Claims litigator!!!
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I HAVE THIS GREAT SUIT AGAINST THE
GOVERNMENT, SEE ANY PROBLEMS?
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;f vernmental entity, you \Agly havea

-eign Immunity. What does that | mean?
Wact | ‘l -
Sovereign In munity barsisuits:against gov ,: ymental

entities for | rri‘g\/ J_Jrr ages. i

If you're smh
waiver of S
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Can’ t su H rirqu a waiver. of }mml from suit.
\ TR
KEY (08 '}r OUF{ f,r l ‘*" JRISDICTIONAL

‘ﬂ ‘1 0 ' _\‘l_v :

Can’t recover \ |t oute h: ro |mmun|tyfrom
SN T . 5
liability.
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Can’t be waived!!!



I AM SUING A CITY, A WATER DISTRICT AND EDC, DO
THEY ALL HAVE SOVEREIGN IMMUNITY?
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Immum otects all governmental entities and those
fulflf :

overnmental itinctions
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' ”Na purpose and powers” of an entity
deter Jq:‘ f it enjoys immunity
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I AM SUING A CITY, A WATER DISTRICT AND EDC, DO
THEY ALL HAVE SOVEREIGN IMMUNITY?




WAIT, WE FOUGHT THE REVOLUTION
TO GET RID OF THIS CRAP!
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X g
Sovereign Im umry was created by the Judi iary.

S
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- SOVEFEIgﬂ mumry protects dw—sr»un ,_l’mlted
resources '§ ax dollars)fremitheir inte rended purpose.
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Purpose of € c -—>r~*JJm mmunity:

'_/

* Stops seco d gt uessing of. ,JJ”‘"‘/ J-»r*};;}lf

» i
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And BY THE WAY to make tf \ Q, 5 , the form

of Sovereign Immunity that applies to local
governments is called Governmental Immunity.

Why a different name? Got no clue!
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A COUPLE WEEKS LATER A FOLLOW UP CALL:
I THINK THE CITY CHARTER AND BYLAWS WAIVE
THIS IMMUNITY STUFF
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a. Leglslatg{( can waive e %
‘ 1

* Suprel es say. the Legislatureisin tne best position to

make : s«ruJ—w on B, ,e";,
S gl
b. Can Legislature Sl oot
* No; IT-D' 2N
* More recen \j/JJ,)f—-‘ff)v'-’S Ljdp-’r—-*,)’zsvjl‘ s1ssue
UTEP v. Herre a; oo ,/ Me
A

c. Can courts find wa|§e°r< /& to o< ?
* Hearts Bluff Game Ranch (c:tmg State v. Biggers)

 Government cannot reap benefit of unjust behavior




WHAT DOES THE LEGISLATURE HAVE TO
DO WITH THIS?
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BUT YOU SAID THE COURTS CREATED
SOVEREIGN IMMUNITY?

) s b Ogi.f.‘.{
. Cou'_', determine the scope of r)r\)r-l ﬂon
3
affon 'g} . J‘f

-W'hé suits are barred k J‘/JFNII}J y--eqU|ty
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“I REPRESENT THE CITY OF WEST MULVANIA, I
CAN SUE BRISTOL COUNTY FOR DESTROYING
OUR BRIDGE!?”
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A governmental | ,ij‘i‘ ental entity
must establ ‘( ble o .has been
waived by st atute | "J

* Tex. Dept. n ley (Tex. 2004)
" -..“- ™ 'r'
* This is even true wh € sue 3 ecal
government ;H,, ty: City of Galv ;.n
~.‘.-'-§‘-‘ ' ')."V "\" _."’@: o
"R 'v,; . % . R S i

* Nueces County v. San Patrlc‘lo County—heavy
presumption of immunity



“THE LEG JUST PASSED A BILL AND THE CITY
TOOK ACTION TO ENFORCE IT.
IT IS UNCONSTITUTIONAL, CAN I SUE?”

s T s e ey TWmea

sl
;sd)gﬂgp qwtable

relief. City jj El Paso.v. Heinrich (Tex. /JJ)*

\~ ' |
* You cans J.)r declaration that a ZJ! r' ;dlnance

Sovereign Irﬁm nitye does not apply:to suits s

etc., g ‘o' uururul

* Also, can B ' J.J.N Ultra Vires claims JJ:;]?f 0V€mmenta|
Official actm ﬁl’ng,wl .lL.JJ"rJJfJ jft

\!

h
* “Illegal or unauthr € d E o-r,) 5 C e _ t acts of the State.”

So you sue the off|C|aI‘|r1 EII”O |C|aI capaaty

e Can’t avoid immunity by cIalmlng a suit for money

damages is seeking only declaratory relief



HMMM, CITY OF EL PASO V. HEINRICH, TELL
ME MORE!

- oan -
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Heinrich sued fo uJ,mrrror pasedion reduction in en5|on
payments q\*“ .},
ey’ .‘

‘B "\:.. 0\ .'
. Hemrlch \wrd]J not challenge a discret JN.JJ“/ c15|on but
alleged J\QJJj ated the statute andtheir ~)\/l‘”

-

. He|nr|ch sought an injunction prenibiting the Bo ‘Fd from
continuing its illegal actions. Could receivec "bhev damages
from the a g rf*in—wm.mczun hearing.

tionthearing.
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* You cannot avo*i Jr’hmu 0/c alling a suit for money damages
1C mages

an ultra vires cl}:nm or a su r)Ur\ one
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You sound like you know a lot about this, can you represent
my client for free or a very reduced rate?



HEY, I AM ABOUT TO SUE UNDER THE
PESTICIDE APPLICATION STATUTE;
THAT WAIVES IMMUNITY RIGHT?
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A. To Walv mrrun Y, a . statute must dJJJ a clear

and unar ,JJJ.JJ,JJ manne - "
;*..°, ,'7" ' ‘:)\ N
B. “Rarely” Wl| cr.rrJ find a statute v /,_; fv immunity
when the ”m echrJ are. J%_; Southwestern
| S
0

Bell v. Harris Co v d "‘F .ty (Tex 2009)
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THE STATUTE DOES NOT SAY IT WAIVES
IMMUNITY, DOES THAT MATTER?
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1. Courts -\"2"]/-3 ambiguities by retaining mm '\\Mty

2. -\Q\ujvrwrr munity typically set a ‘il J1‘on liability.

¥ (T" .

3800 statut j“:
would OthE}{ s se attach waives 1rr1rrur)}r\ -EX DJA)
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2 quires;jomdader insuit wrr'ﬂ nmunity

4. Would the st

waiver?
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Oncor Electric; Harrls "o T.Road Authority;
Montgomery County Hosp. Dist.



BUT THIS STATUTE SAYS THEY “SHALL” DO
THIS!

¢ '.)..-‘ |
Southwes -"f{) _}-»//// ontgomery.-county.
c‘l"' .
-If there J,m\/ other purpoese for the J,mJl °' e at issue,
then there is no waiver of immunity rurr f

w A, - 2
o O
-If there is a *tJJLJ.JJuJ—» reading of the statute other
than walver"*t.Eé r,rg,, e does not a‘i /e immunity.
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WAIT, THIS IS NOT FAIR

R ——

ol 9\- 1 0:\"
* Life i s ne ot fair e,

&‘i R :r,"
n* 3 e

7 Immunl y protects tax PaYErs rrom Jqflf eaded

5 -~

deC|5|onS ’Q{ _» oyees—

however “i -'\f: | st” the
result my be rown ¢ *‘ eerlng (Tex.

2015)(quot|ng Ba?."’o B ,e f: i torical Comm’n
(Tex.App.—Austin 2013)
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HEY I FOUND THE TCA, THAT MEANS I
CAN SUE, RIGHT? NOT SO MUCH!
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) ~*
TortsCIal, As:s s a LIMITED WAIVER OF M.h/ INITY!
;
* The TCAa rictly construed; agains ,awalver
. .- A s"‘
- 3??13'(9\ contains aclear and unan blguous
A

waiver @ ’F.imrrun‘* y, the Act is CJrjsng- d ‘in favor of

finding ¢ W jy..»f _',_ L A

o |f plalntlff ‘n or.)r,)v-» ,J—fmj;r ‘,@ *c[alm then

)"“"\ o "
suit is barred u nitv from suit.
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“WHAT DO YOU MEAN LIMITED'-’
IT SAYS CONDITION OF USE OR REAL
OR PERSONAL PROPERTY'”

T L —

Sectlon‘,{-O IQJJ_I Wwaives Immunity ror: ff,;
1. ‘|njf

XX
l
““

Je rrom Personal’Property iSi ,rom
; ik
Qm,hrlon oriUse o

«s 'x-
. ’ .
l‘

sible Personal Property *,r -

.ﬁ.w.'

r'_)mruwly WJ,JS':CHJU')J 05

'fu

2. Injuries fi n Condition of Real F perty
\“T ‘1rf \vﬁl{‘ :
A. With different standards fcare for Ordinary

Defects and S Special Defects

3. Operation of Motor Driven Equipment or

Automobiles.
\L 7



AN EMPLOYEE WAS THERE AND HE COULD HAVE SET THE BED
RAILS SO SHE DID NOT FALL!
WHAT MORE DO I NEED TO PROVE!?!?!

COndlthl% se LiIabIlIty. t,,

C - rJJn “ana “Uses are separate 9:% SOfllabllltV

"
y The}S g Court has asked for clarifi ’-t-'ion, but

ol
the‘L ature hasmot amended the TCA

o Wheth J ”f"on,llrum or “use” is a J"o estlon of law

e |t’s elthe

bOth ‘-"'T -‘ ‘)?’ﬂ’ - 1, %’ v _
“Condition” of Persona o opel |ab|I|ty

”(“emJJrun ora ‘UJ ’”‘ ase but not

ity

e Thisis nota form of vicarious liability for the acts

of employees/agent
b 10



PERSONAL PROPERTY LIABILITY

- . .

ov]. -

Condition: \

”Co 1d "]Jr] ilability 1s based on ’\,
intel gpru Or an Inaavertent
Sparkn rn V. Maxwell(Tex. ‘.C'/

tn

lw.JyJ runJr g Up on caller.

e 911 Sy en ’(" hat was a
Sanchez (De _]a;;.ijzo;l_s) , T &
R

* Allegation tha WO pit "i"ﬁéf ped through
defective fence an ackec two children were
sufficient to allege a condltlon of property claim.
Michael v. Travis Cnty. Hous. Auth., Austin CA 1999.
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PERSONAL PROPERTY LIABILITY

“THEY DID NOTHING TO PREVENT THE INJURY FROM
HAPPENING. THAT IS NEGLIGENCE!”

ah Fomma

“Use” of Perv qrul Hro,wrf/ LIap1lity. -..}{’; d

. ”U e TJ]JJJJJJF/r)r dicated on \/Juru:@;‘ sof
emp ryaa;/jgpmr '

. “Use” ‘means “to put or bring into gz or service;
to employ for or apply toja given bm NTENDED]
purpo éﬁ' Tex. Dep’t of: Crim. JJJrIr" v. Miller, 51 S.W.

3d 583, 588 (Tex. 2001) " »S‘

* Must bé / r;;ﬂ,)Jr,JrJ—U,JJ Js;;f‘ §‘e at the time of
the mwr%Sl npsor fJ{ -

* USE means ”SE N ‘-—’;‘1 not actlonable

The Supremes Court s old decisions regarding liability
for non-use are no longer good law

D
N\ 2
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PERSONAL PROPERTY LIABILITY
“USING THE WRONG DRUG HAS TO BE THE USE OF PERSONAL
PROPERTY.”

Use of P~ '“’Jrul Property Liapility

Y ‘. ',)erc\/ must be “used” for eraj
Zot'ﬁfjp %y
‘ﬂJ‘)‘)\ .'...Q A
y ""”‘/ must be “used™ J‘/.wc /ernmental

em O\ 'J") Jf g': £ -3 - ..t.’
‘ " '.‘."f : ’ 'i_'.;f
- Examp -

— ASS|ste . ti’ de; (J\ Gt te Hosp
— Sexual Assa ,--.;TD vCampos
— 911 Call; Dallas v. Sanchez
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PERSONAL PROPERTY LIABILITY

“THEY HAVE TO BE LIABLE! THE INFORMATION WAS RIGHT
THERE. ALL THEY HAD TO DO WAS READ IT!”

O ST - . S s @y T

“Use” of‘P rgerr\/ LiabIlity ’{J

- The -Jr.urul oo—*rr/rr}.ul)--*’:I'> glble”

. Réd sng Informa FJC)FIT WrJerJj- ) paper
does not make'the info ormation * aﬁglble
pers‘o l,)f.),)'-’fr\/ '_ ,;s f

v Fallur i'é'ﬁg:;),] m.-»J ical If;,-.k,c ds or
misinterpreta ti rﬁJ{ "‘;? ssults are not
actionable. University of Tex. Med. Branch v.

York

— Release of indictment is not actionable.
/1 Dallas County v. Harper (Tex. 1995) :
) &




PERSONAL PROPERTY LIABILITY

“I KNOW I HAVE A PROBLEM WITH PROXIMATE

CAUSE BUT THAT GOES TO THE JURY!”

B K

- ;(;‘

“1\,
vy

ana | oreseeablllty
£,

Injurlesl\/l 31, e oximately Gaused

. Pfai slrr must prove cause in-fact

9

C c,;\,y must do'more than turnis e condition

that I:Mﬁ»" the injury possible. j{)g,. y
- Dor oft G J,)dfl rrur J] owed pat nt escape.
Boss/e o iy ey S
ﬁu "‘ f o ‘1:?" ..'"'.". ’
— Exposed Wd es on telep 'in holding cell. Posey

.‘J< " :
— 971 responder s mistake was too attenuated

from cause of death—drug overdose. Sanchez
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REAL PROPERTY LIABILITY

“PREMISES CASES ARE TOUGH, BUT ALL THEY DID
WAS PUT UP A SIGN ‘GUARDRAIL DAMAGE AHEAD’”

. e il

-
. p

Ordmaryﬁs -arr Ses Der’ec'r/l__iceu;ee—'_}censg}iﬁ;\‘

Th|§gﬁe S Proot or:
S E%S lence ot a Dangerous Conaitio
* Know iJ ge %

- Mus JV': entity had WUA:' ‘ Iedge of the
con’al ETTC RTIL 5
- PIamtlﬁiDI. M_)jmu.»v;\gw}- br constructlve

knowledg 0 dition

h
. Governmental entity falled to warn of OR make the
defect safe



REAL PROPERTY LIABILITY

“THE POTHOLE COVERED ABOUT 90% OF THE ROAD!” DO
WE HAVE A CHANCE? YOU DO!!!

Special '—gi:-.”"r-]ﬂ\/!r':: Standard of Care ‘,_t;. &

\

. De ‘rr on O.J‘IJ\/;J/ comparable to an “excavation or

obstruction” b ':f
. Coui umdw o
—Slze %wrulrum

—Creates unexp gg'pd arjc}ij;ml"‘ er
*’ﬁ@ o

( . #, .‘ .“
— For ordma t~ 5 }aro-o
R » My x

. Deer hunter ase B
* |ce on bridge case

 Safety arm laying off roadway case .



( '_'Q}E'feczz dre erdinary pren m§' 5éfECtS

. Gove nm-Jr J*‘I}JJ}‘ or failing to

act wit Y}p :15 mable ‘;r.i'r'r)e,O”

constructive er»,JJa q}”re ition
\0‘ ‘-. )'}"\ : &ﬁ,f

- Plaintiff’s k 1owledg; ;l bar to recovery

- Duty may be dlscharged by warning of condition
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MOTOR DRIVEN EQUIPMENT LIABILITY
“THE COP RAN THE RED LIGHT AND HIT MY CLIENT!”

- AT

A e R0 W U

1. I\/Iust'

e
+ Da ‘k or-driven
VEh,l e or £ e

) 1
\' ‘.
;U‘

‘ t. - Q.. h
* The em bloy t law.

— This ﬁ‘\‘ g

- tndt the clain f; ot be barred
by officis 1,_ ,‘-’ s

’

I\ "'". “‘ p

l |

. A .,.-_\
N
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2. Defea l’m'J Official Immunity
- Mor rm,m proving negligence

+ Official Immunity.bars claims where
’2' -
— Employee carrying out discr e JPI' V act|V|ty
+ \. _ n .
ce a Jm JJJJIZJI'M N
e -
— BUT Defeh é‘ has t HEw. rden of proofto

establish OffICIa| I mﬂnlty

— Employ

29



MOTOR DRIVEN EQUIPMENT LIABILITY

R ——

I

-an - - .
1l ey

e

~d

BT !

%

3. Goodfx alth T est—- ruJJB éss-
woulc any officer dojit? X y~ |

nt” or a

0O
“Pro -Acw all but theplain i/ ncompete

knowi _.Jf.vub ‘of 3 -

4. In officerir ,qd /ed accic dent
must pr(')‘\*/,e B

. Heacted;}*h ’cw

e CONSIDERED the RlSk o
e CONSIDERED Other Alternatives

L

S

he 15ublic of Acting
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“OK I CAN GET PAST ALL THAT!”

WAIT... THERE ARE EVEN MORE
HURDLES--EXCLUSIONS FROM LIABILITY

T L —

A. TCAE: pressly Excludes Certain r\cuv;gl' from Liability

B. 'JHUrrJer 15 1570 ‘-'

-

=
. @ (.
4

Y U

B’u Idings that pre-date the TCA iz
C. ﬁja);rulr\cz "‘.'*\ "
» Construction of roads ‘ if |
D. Intentlcarra J’er dre :.ﬂ“UJ-‘J‘ /a ¢
- ASSIS ead S t QL’L@ f‘{»@ r r' HOSp
= SexuaIA -l" S mpos
— Excessive Forte Gé aon

— But cannot allow third parties to commit
intentional torts; Delaney v. UH
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ELECTION OF REMEDIES

“FORGET IT, I WILL SUE THE EMPLOYEE!”

l

Rl - R Bl

h.v

e

Sectlon 1

: "v.\ '—\‘
Sy ach =

d’.‘
.

* Purpose to ease “burden on vovvﬂr&m units
and their employeesin d~»r~nJmJ du Ilcatlve
claims, by fa vor[mJJt ne lsmlssalof 4

employees when suit sh Ur=\‘ been brought

against the fuv—agnrr) m,"’ '{{cj on

ok, Skl il
* Forces Plam 4’ nake f

e 9ct|on of whether to
sue |nd|V|duaIs o) «e tI{éS |

e Settlement and judgment will bar claims against

b other potential parties. ]
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A. J’Jov—’mm tal UnIt I .’)];-' oction
barrlné lm dgalNst EMPIGYEES re cJJrJQJ h{e subject
‘O 'y v

matter. S

B. Suing emp J oyee Is.an Irrevocable 9!.-,1"' 'barring claims
against
matter.

-
.

m-anul -»rmry r-u{ ding same subject
R B
4

- . . g - . "
- b - Ve \’4 0'}-
)

DontTeIIAnyone .; 15‘ (0 3

hat It Really Means!!!
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C.  Sett hars suitiagainst employee regardin
A ot e 5 LI _.g g

F
s S~
Se

e

.‘_.‘ ' ~.;,. ' & ,J
D. N dgment againstan'emplo oyee b oars swt against the

c‘V.w)mars | unit R
| ‘ {
o ‘0)“ ;JLC-'U rJ rﬂgjl fj:?s On IS a judgment
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AN

|f L—epl.ﬂrmrr sues both'the entity and i its el employees,
the :SJJFJS against only the entity. -

‘>
s

* Ei J,beees will be'im m:duze]y dismissed on motion
'.’ .'
of tf -’chmrrwnui entity. 5
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D. SECTION 101.106(F) TCA

. o -an B A - - 4 - ea

§ ! .'

. When NJH: brougnt against an em,)l)ye' actions
within cc urse and scoperof employment and could have
been broug nrl~ the TCA, the ~m,)b\/é' file a

motlon {0 § W
* If the emp les t otion to s-.:)srr ute the plaintiff
can elthe '* | 4 St

.I L2

Ir
J entity.

— Agree to th H runun,} pm yﬁ‘ € nn V, or

f', \ -

— Contest that thfe emp ﬂi' |able in his individual
capacity. Texas AdjunC’t Gen’ls Office
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D. SECTION 101.106(F) TCA

* If Employéés s Motion, Leok at'subst degations:

— If the sub "r.mce of the claims : » J‘ ‘in the course
of *.r.‘n-m it is.aclaim init i ] ty Alexander v.
Walker 5.‘ S

— Scope of‘ r),)b\/rrwmr S0 'c ectlve Laverie

V. Weth o'(

* Could have been o ru,m .mJ-J g

4"

S o' \ 'Fnether there is waiver of
Franka

— Employee is dlsrhl € J
entity’s |mmun|ty‘und -.b. e ’f
 Statute of limitation: |
— Statute of limitation is tolled if entity is named in a timely
g fashion. Bailey a1
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o Dismi§s w:mt of jurisdiction'may be a judgment under
Je J / )
sub- sectJ Sal -
L 12 B
*é‘ o

Thus, 4{[ It BHNGINGSUIEPUTS Other-cla . s/su1t5 at risk
e Courts have re tg ed to allow a plain rJer,g §1§1|ss once a
plea/motions ta Jbrm» dfe b e
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SOVEREIGN IMMUNITY,
THE TEXAS TORT CLAIMS ACT

')“ Ny

-

:_,.,,.'_;

..""-

zritze Hy: o
/5 jaunessy ;’
In Ranis & 2

.-
L

Pres
Viichae
Etnce

' -

'fmrm Lochridge, LLP

u})!) (‘Jnjr,.;; AVERUES J,uu 21100 0

e ,-\Jq.ur f-a‘:;/jful )’
~ ’ .‘) 4956000 .
; 0 J S ,‘“

mshau INESsy@mcgin

'-\

WWW.MC E nn| aw com




