@ AGENDAS &
MINUTES



INDEX

Click links below to view individual Agendas and Minutes

Council Meeting Agenda - September 24, 2016
Council Meeting Agenda - November 17, 2016



https://txgovernmentlaw.org/wp-content/uploads/2018/02/Agenda-Council-Meeting-.-9.24.16-.-PDF.pdf
https://txgovernmentlaw.org/wp-content/uploads/2018/02/Council-Meeting-Agenda-11-17-16.pdf

AGENDA

COUNCIL MEETING
GOVERNMENT LAW SECTION
DATE: Saturday, September 24, 2016
TIME: 9:00 a.m. — 3:00 p.m.

LOCATION: JW Marriott Houston Galleria

5150 Westheimer Road, Houston, TX 77056

DIALING IN: Phone: 1-800-393-0640

II.

I1I.

Iv.

VI.

VIIL

Passcode: 5131889
Welcome and Call to Order
Introdl;cﬁon of Members
Approval of Minutes
Approval of Treasurer’s Report
Report on Public Affairs Committee (K.O.)

Year in Review Article (Victor Flores) — Including determination of co-
authors of Texas Bar Journal inclusion of contribution related to
Government Law.

Committee Reports and Long-Range Planning

A. Planning — Road Show (Victor Flores) — Including (1) finalizing
location(s), date, content, speakers, and budget for pilot program; and
(2) discussion of how to institutionalize the road show process,
including number of programs per year, building a pool of available

speakers, and how we want to reach out to local bench and bar for
participation in planning.




%
4

Planning — Advanced Government Law Seminar/Boot Camp

" (Scott Brumley) — Including (1) review of last year’s program and

discussion of ideas for improvement; (2) discussion of how to
minimize the Road Shows cannibalizing attendance at this program;
(3) whether federal and plaintiffs lawyers doing government law are
getting value from conferences.

Scholarships (K.O. Oommen) — Including (1) incorporating
objective standards into bylaws; (2) earlier outreach; (3) fundraising
outside of Section dues; and (4) scholarships for the Road Show.

Reception (Enid Howard) — Including (1) review of last year’s
reception; (2) sponsorship ideas; and (3) other events (SBT Annual?)

Communications (Ryan Henry) — Including (1) review of website;
(2) review of e-blasts; (3) whether other media opportunities (e.g.,
Twitter, Facebook) would be worthwhile; (4) required newsletter
format and content — possible theme for the year?; and (5) generating -
content.

Bylaws (John Grace) — Status of review of bylaws.

Awards (Kim Mickelson) — Including (1) incorporating objective
standards into bylaws; (2) same for standards for “Rising Advocate in
Government Law Award”; (3) asking SBT to publicize these awards;
and (4) use of TBJ ad space to recognize these winners.

;&? Website maintenance/updates (Chandler Grace)

. Possible Cooperative Projects with ABA, Federal Counterparts, or
Similar Out-of-State Sections — Worth pursuing?

\/X. Membership — Strategies for enhancing membership numbers.

\/ﬁ Pro Bono Suggestions

[}61. Discussion/Future Agenda Items



Minutes of the Government Law Section
Austin, Texas - Holiday Inn Midtown
7-28-2016

Following the adjournment of the Advanced Government Law Seminar, the meeting
of the Government Law Section of the State Bar of Texas was called to order by
Chair Scott Brumley.

The Nominations Committee presented the slate of Officers:

Scott Durfee - Chair

John Grace - Chair-Elect

K.O. Oommen - Treasurer (2 Year Term)
Enid Howard - Secretary

Mtn to approve by Joan Marshall
2nd by Scott Durfee
Passed unanimously

Scott Durfee assumed the Chair, with thanks to outgoing Chair Scott Brumley. |
Chair Scott Durfee then presented the nominees for open seats on the Council:
Murl Miller
Kim Mickelson
Sandy Hellums-Gomez
Mtn to approve by Joan Marshall
2nd by K.O. Oommen

Passed unanimously

There being no further business, the meeting was adjourned.




Government Law Section
Bylaws Committee
January 8, 2016
Austin, Texas

Committee:
John Grace — Chair
Kathy Davis
Ryan Henry

Via an email conference, the Committee considered possible changes to the Bylaws, including:

1) Article I, Section 1 Name. This section needs to be updated to reflect the change of our
sections name to “Government Law Section.”

2) Article V, Section 5 Newsletter. This section needs to be revised to address the new
electronic newsletter.

3) Article IX, Section 4 Reimbursement for Expenses. We have a separate “Expense
Reimbursement Policy” (Copy attached) which may not line up exactly with our Bylaws.
We also have some guidance from our meeting in March, 2015. (Minutes attached.)
Compare the three provisions and let me know if you think we need to do anything to
align them. Please keep in mind that our Council seems to spend an inordinate amount of
time discussing reimbursements. I am not trying to reopen the discussion...I am merely
trying to get all of our policies into one statement that is reflected in the Bylaws.

Pursuant to Article IX, Section 7, any amendment to the Bylaws must first be proposed and
approved by a majority of the Council.

The proposed change must then be approved at a meeting ‘of the Section by a majority vote of the
members of the Section present and voting.

The amendment is not effective until it has been approved by a majority of the members of the
Board of Directors of the State Bar of Texas.

The Committee recommends that appropriate amendments be drafted and presented to the
Council for approval at its next regular meeting.






ANTITRUST AND
BUSINESS LITIGATION

By Emily Westridge Black and William Marsh

In 2015, the U.S. Supreme Court analyzed when state
regulatory boards may invoke state-action antitrust
immunity, The court also denied certiorari in an impor-
tant civil antitrust case that focuses on application of the
Foreign Trade Antitrust Improvement Act of 1982.

An Examination of State-Action Antitrust Immunity

In North Carolina State Board of Dental Examiners v.
FTC,' the Federal Trade Commission alleged that the
North Carolina Board of Dental Examiners acted anti-
competitively by sending letters to non-dentist teeth
whitening companies accusing them of unlawfully practic-
ing dentistry without the required license. The board sought
dismissal, arguing that because it was created by the state to
function as a regulatory agency, it enjoyed state-action
immunity. Affirming the 4th Circuit, the Supreme Court
rejected the board’s argument and held that because “a con-
trolling number of the Board’s decisionmakers are active
market participants in the occupation the Board regulates,
the Board can invoke state-action antitrust immunity only if
it was subject to active supervision by the State™ that pro-
vides “realistic assurance that ... [the] anticompetitive con-
duct ‘promotes state policy, rather than merely [its]
individual interests.”” “Mere potential for state supervision”
is not enough,; active supervision requires that the supervisor
(1) review the substance of the decision, (2) have power to
veto or modify the decision, and (3} not be an active market
participant.' Whether supervision is sufficiently “active”
depends on “all the circumstances of the case.” The board
failed to meet the active supervision requirement because
there was no evidence of any “decision by the State to initi-
ate or concur with the Board’s actions.™

The court’s decision is now the subject of litigation.
For example, in Teladoc Inc. v. Texas Medical Board, the
plaintiffs are seeking to invalidate a rule adopted by the
Texas Medical Board that prevents doctors from treating
patients over the phone without first conducting an in-
person evaluation. The plaintiffs claim that the rule
unlawfully stifles competition under section 1 of the
Sherman Act. The TMB has moved to dismiss, arguing
that it is actively supervised by the state and is therefore
entitled to state-action antitrust immunity under North
Carolina State Board of Dental Examiners.

Application of the FTAIA

The court declined certiorari in Motorola Mobility
LLC v. AU Optronics,” an antitrust case from the 7th Cit-
cuit involving the Foreign Trade Antitrust Improvement
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Act. The FTAIA excludes from the Sherman Act “con-
duct involving trade or commerce {other than import
trade or import commerce) with foreign nations[.]”
Motorola brought a private antitrust suit against the
defendants, alleging its foreign subsidiaries purchased
price-fixed liquid-crystal display panels from the defen-
dants and incorporated them into cellphones that were
sold and shipped to Motorola for sale in the United
States, Although the price-fixed LCD components were
purchased overseas, Motorola argued that its claims fell
under an exception to the FTAIA that allows Sherman
Act claims for foreign conduct that (1) has “a direct, sub-
stantial, and reasonably foreseeable effect” on domestic
commerce; and (2) gives rise to an antitrust claim.” The
Tth Circuit disagreed and held that Motorola’s claims
were barred under the FTAIA. The court drew a sharp
distinction between Motorola and its foreign subsidiaries
and held that even if the conspiracy satisfied the first
prong of the FTAIA exception, it failed the second
because the harm giving rise to any antitrust claim
occurred in foreign commerce (when Motorola’s foreign
subsidiaries purchased the component parts) and was
therefore recoverable, if at all, only under foreign law."
The denial of certiorari left unresolved a potential circuit
split. In Hsiung v. United States,"” a criminal case involving
the same conspiracy, the 9th Circuit upheld the defendants’
Sherman Act convictions, finding that their conduct fell
under the domestic effects exception to the FTAIA.

Notes

135 S. Cr. 1101 (2015).

Id. at 1104.

Id. at 1112,

Id. ar 1116-17.

Id.

Id. at 1116.

Civ. No. 1:15-cv-00343 (W.D. Tex.).

775 E3d 816 (7th Cir. 2015), cert. denied, 135 S. Cr. 2837 (2015).
15US.C. § 6a.

0. 1d.

1. The court also found that the suit was barred by the indirect purchaser
doctrine, which “forbids a customer of the purchaser who paid a cartel
price to sue the cartelist, even if his seller—the direct purchaser from
the cartelist—passed on to him some or even all of the cartel’s elevared

price.” Motorola Mobility LLC, 775 E3d at 821.
12. 778 E3d 738 (9th Cir. 2015), cert. denied, 135 S. Ct. 2837 (2015).

EMILY WESTRIDGE BLACK

is an associate in the Austin office of Haynes and Boone.
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WILLIAM MARSH

is an associate in the Dallas office of Haynes and Boone.
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Supreme Court held that bankruptcy courts lack consti-
tutional authority to adjudicate debtors’ counterclaims
against creditors where the counterclaims are not neces-
sarily resolved in the process of adjudicating the claim
objections. Courts in the post-Stern era have struggled
with how to handle similar “Stern claims.” This year, in
Wellness International Network, Ltd. v. Sharif,’ the Su-
preme Court held that bankruptcy courts may adjudicate
Stern claims where the parties consent and that such con-
sent need not be explicit; it may be implied from the par-
ties’ conduct.

In professional compensation news, the Supreme
Court considered whether a law firm could recover “fees
in defense of fees” and held that there was no statutory
exception to the American Rule under the U.S, Bank-
ruptcy Code.* In other words, professionals cannot recover
their additional legal costs incurred to respond to objec-
tions to fee applications. Burt, perhaps as a silver lining,
the 5th Circuit reversed its own retrospective “tangible
benefit” standard as espoused in Pro-Snax, and replaced it
with a more flexible “reasonable at the time” standard,’
potentially reducing the likelihood of costly fee disputes
arising from future bankruptcy cases in Texas.

In fraudulent transfer news, the 5th Circuit initially
affirmed an order allowing Ralph Janvey, the receiver for
Stanford International Bank Limited, to claw back $6 mil-
lion paid to the Golf Channel for ad space.® The ration-
ale was that services provided were valueless to the fraud-
ulent enterprise. The more problematic implication,
however, is that third-party vendors may now have to vet
customers to make sure they are not being paid by a
fraudulent enterprise. Thankfully, in June, the 5th Cir-
cuit certified the question to the Texas Supreme Court to
answer how “value” should be interpreted under the
Texas Uniform Fraudulent Transfer Act,’ which will have
a tremendous impact on fraudulent transfer actions in the
future, both in bankruptcy and other contexts.

Finally, three other noteworthy Supreme Court deci-
sions from this year, in no particular order, held that (1)
debtors may not “strip off” wholly unsecured junior liens
in bankruptcy;® (2) an order denying a Chapter 13 plan is
not final and appealable;” and (3) upon conversion of a
case from Chapter 13 to Chapter 7, the Chapter 13
trustee must turn over to the debtor any undistributed
post-bankruptcy wages."

Notes

1. Stern v, Marshall, 564 U.S.
(2011).

2. See Executive Benefits Ins. Agency v. Arkison, 573 US. _, 134 8. Ct.
2165, 189 L. Ed. 2d 83, 91 (2014) (defining “Stern claims” as claims
that bankruptcy courts have statutory authority to adjudicate but not
constitutional authority).

3. __575U.8. _, 135 8. Ce. 1932, 191 L. Ed. 2d 911 (2015).

_, 131 8. Cr. 2594, 180 L. Ed. 2d 475, 494
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4. See Baker Botts L.L.P. v. ASARCO LLC, __
2158, 192 L. Ed. 2d 208 (2015).

5. See Barron & Newburger, P.C. v. Tex. Skyline, Ltd. (In re Woerner), 783
E3d 266 (5th Cir. 2015) (en banc); Cf. In re Pro-Snax Distributors, Inc.,
157 E3d 414 (5ch Cir. 1998).

6. Janvey v. Golf Channel, Inc., 780 E3d 641 (5th Cir. 2015).

1. Janvey v. Golf Channel, Inc., 792 E3d 539, 547 (5¢h Cir. 2015).

8. Bank of Am. v. Caulkert, __ 575U.S. __, 135S.Ct. 1995,192 L. Ed. 2d

576 US. _, 1358. Ce.

52 (2015); see also Dewsnup v. Timm, 502 U.S. 410, 112 S. Ct. 773, 116
L. Ed. 2d 903 (1992).

9. Bullard v. Blue Hills Bank,
2d 621 (2015).

10. Harris v. Viegelahn, __ 575 U.S. __,
(2015).

_575U.S. __, 135 8. Ct. 1686, 191 L. Ed.

135S. Cr. 1829, 191 L. Ed. 2d 783

AARON M. KAUFMAN

is @ member in the Dallas office of Dykema Cox Smith, where he spe-
cializes in commercial bankruptcy and insolvency matters. His practice
includes representation of debtars, committees, trustees, secured and
unsecured creditors, buyers, and other stakeholders in a wide variety
of bankruptcy issues. He also authors the “Benchnotes” column of the
Amerlcan Bankruptcy Institute Journal and frequently contributes to the American Bank-
ruptcy Institute’s VOLO Circuit Court Opinion First Responder.

GCOMMERCIAL LITIGATION
By Brian P. Lauten

Commercial litigation caselaw continues to develop
in five highly explosive areas: (1) the early dismissal of
tort claims under the Texas anti-SLAPP statute; (2) the
heightened difficulty in proving a claim for wrongful ter-
mination under the Texas Whistleblower Act; (3) the
enforceability of arbitration clauses in the atrorney-client
engagement agreement; (4) the broadening scope of the
attorney immunity defense in legal malpractice cases; and
(5) the statutory cap on exemplary damages that no
longer has to be pled in order to be enforceable.

The Anti-SLAPP Statute

In 2011, Texas adopted an anti-SLAPP (strategic law-
suit against public participation) law." A defendant may
file a motion to dismiss if a legal action “is based on,
relates to, or is in response to [that] parry’s exercise of the
right of free speech, right to petition, or right of associa-
tion.” If the movant proves that the act applies, the bur-
den shifts to the plaintiff to establish by “clear and
specific evidence” a prima facie case.’ Ordinarily, the
motion stays discovery.! If the motion is granted, the
movant is entitled to attorneys’ fees.’

In 2015, the Texas Supreme Court interpreted the act.’
In Lippincott, the court held that the act applies to any
communication, The court next held that emails related
to whether a nurse propetly provided medical services was
a matter of “public concern.” Accordingly, the act applied.’
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Fair Credit Reporting Act, privacy rights, and class
action litigation. The case stems from the complaint of a
consumer whose profile, sold by Spokeo, contained inac-
curate descriptions related to his age, education, employ-
ment, and personal status. The legal issue to be decided
by the court is whether a statutory violation, without
concrete harm, is sufficient for purposes of Article III
standing for a private right of action. The decision will
certainly have implications on dissemination of personal
information online, as well as other consumer rights liti-
gation where plaintiffs rely on bare statutory violations
for Atticle Il standing.

Notes

1. See Consent Order, In the Matter of Encore Capital Group, Inc., et. al.,
Consumer Financial Protection Bureau 2015-CFPB-0022, Sept. 9,
2015; Consent Order, In the Matter of Portfolio Recovery Assoc., LLC,
Consumer Financial Protection Bureau 2015-CFPB-0023, Sept. 9,
2015.

2. Jenkins v. CACH, LLC, No. 14-13-00750-CV, 2014 WL 4202518 (Tex.
App.—Houston [14th Dist.] Aug. 26, 2014, no pet.).

3. Uribe v. Pharia, L.L.C., No. 13-13-00551-CV, 2014 WL 3555529 (Tex.

App—Corpus Christi [13th Dist.] July 17, 2014, no pet.).

No. 14-20574, 2015 WL 3526977 (5th Cir. June 5, 2015).

No. 4:13-CV-2862, 2014 WL 6388430 (S.D. Tex. Nov. 14, 2014).

Ch. 13 Case No. 09-70659, Adv. No. 13-07019 (S.D. Tex. Mar, 12,

2015).

7. No. 13-1339.

[l

DANA KARNI

is a solo practitioner at the Karni Law Firm in Houston. Her practice
focuses on consumer rights litigation, with special attention to
credit reporting disputes, debt collection abuse, and auto fraud in
both federal and state court.

CRIMINAL LAW
By Kenda Culpepper and Jeffrey W. Shell

The year 2015 was big in the Texas Legislature. Start-
ing in 2016, Texans will be allowed to openly carry a hand-
gun in a belt or shoulder holster in many situations as long
as they have a license. Most of the restrictions that previ-
ously applied to concealed handgun license holders will
still apply to license to carry holders; however, a notable
exception is the controversial decision to allow students
with an LTC to carry concealed weapons in certain public
college buildings, as determined by school administrators.

Drug laws have also been in the news. The Legislature
made it easier to prosecute synthetic drug cases and easier
to punish the distributors. On the other hand, the new
Texas Compassionate Use Act legalized the prescription
and dispensation of low-THC cannabis oil for the limited
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purpose of medically treating intractable epilepsy.

Legislators additionally changed the criminal law value
ladders for the first time since 1993. Offenses in which the
value of property taken or damaged is less than $100 can
now only be charged as a class C ticket. Misdemeanor and
felony value thresholds have increased significantly, effec-
tively decreasing the punishment ranges for those crimes.

While the Texas Legislature was making these and
other statutory changes—including those involving
immigration, human trafficking, body cameras, and
search warrants—the Texas Court of Criminal Appeals
and the U.S. Supreme Court were busy as well.

Rodriguez v, United States, No. 13-9372 (April 21, 2015)

After a traffic stop, a K-9 officer attended to the inci-
dent and issued a warning for the traffic offense. The offi-
cer asked the driver for permission to walk his dog around
the vehicle, which the driver refused. The K-9 officer
detained the driver until a second officer arrived; upon
arrival, the K-9 officer retrieved his dog, which alerted
the officer to the presence of drugs in the vehicle. Seven
or eight minutes elapsed from the time the K-9 officer
issued the written warning until the dog alerted.

This case presented the question of whether the
Fourth Amendment tolerated a dog sniff conducted after
the completion of a traffic stop. The U.S. Supreme Court
held that a police stop exceeding the time needed to han-
dle the marter for which the stop was made violated the
Constitution's shield against unreasonable seizures.

Heien v. North Carolina, No. 13-604 (December 15, 2014)

An officer stopped a vehicle because one of its two
brake lights was out, but a court later determined that a
single working brake light was all that the law required.
This case presented the question of whether such a mis-
take of law could give rise to the reasonable suspicion
necessary to uphold the seizure under the Fourth Amend-
ment. The U.S. Supreme Court held that it could.
Because the officer’s mistake about the law was reason-
able, the stop was lawful.

Ex parte Fournier and Ex parte Dowden, Nos. WR-82,102-01 and
WR-82,103-01 (October 28, 2015)

After being convicted and sentenced for online solici-
tation of a minor, Curtis Fournier and Christopher Dow-
den filed applications for a writ of habeas corpus. The
applicants sought relief on the basis of actual innocence
and the unconstitutionality of section 33.021(b) of the
Texas Penal Code. The Court of Criminal Appeals granted
relief but reasoned that a criminal statute, which was
declared unconstitutional, did not establish claims of
actual innocence.
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At the time of this publication, one case remained on
rehearing in the CCA: Ex parte Robbins involves article
11.073 and the controversy over contradictory scientific
evidence. The CCA denied rehearing as improvidently
granted in State of Texas v. Villareal, which involved invol-
untary blood draws.

¥} KENDA CULPEPPER

is the criminal district attorney for Rockwall County and is certified
in criminal law by the Texas Board of Legal Specialization.

JEFFREY W. SHELL

was a civil litigator and appellate attorney for 15 years before joining
the Rockwall County District Attorney’s office in 2007 where he is the
appeliate attorney and a felony prosecutor of financial crimes and
civil asset forfeitures.

ENERGY LAW
By Brian C. Boyle

The energy industry has faced a number of challenges
during the past year as the market struggles to adjust to
the plunge in oil prices. Many of these have arisen inde-
pendent of the difficult market conditions, however, as
several important matters have been percolating for years.

The Lone Star State has served as an important battle-
ground for legal challenges to hydraulic fracturing, also
referred to as fracking. In May 2015, Texas passed a law
preventing local governments from imposing bans on
hydraulic fracturing.' Some states, such as Oklahoma, fol-
lowed suit by enacting similar legislation, while courts in
other states overturned local fracking bans. Fracking
challenges that allege a tie to increased seismic activity
were also dealt a blow in Texas. In November, the Texas
Railroad Commission declined to revoke injection well
permits held by two companies, finding that there was
insufficient evidence to support a conclusion that the
wells contributed to seismic activity in the Barnett Shale
area.’ Although this finding is not binding on courts, it
may provide a hurdle to litigation involving claims that
fracking has caused earthquakes and associated damages.

The Texas Supreme Court made its mark on the energy
industry in several 2015 cases, with perhaps the most
notable being its interpretation of lease language impact-

ing the calculation of royalty payments. In Chesapeake :

Exploration, L.L.C. v. Hyder,” the court sided with the
plaintiff royalty owners and held that Chesapeake was

not entitled to deduct post-production costs in calculat-

texasbar.com/thj

ing overriding royalties on gas under the oil and gas lease
at issue. In doing so, the court reaffirmed the underlying
premise of its key 1996 holding in Heritage Resources, Inc.
v. NationsBank,* which emphasized that the specific lease
language controls the royalty valuation and deductibility
of post-production costs. The Hyder case has drawn sig-
nificant interest and concern, prompting amicus briefs
filed by several energy companies objecting to the court’s
interpretation of the lease. However, the impact of Hyder
may be limited going forward, as certain post-production
costs should still be deductible where a lease provides for
valuation “at the well,” and a lease’s disclaimer of the
Heritage holding will not be sufficient to alter lease lan-
guage specifically providing for such valuation.

The Texas Supreme Court issued opinions on various
other energy issues, including the scope of the duty owed
by an executive-right holder to a non-participating royalty-
interest holder’ and the extent of reasonable due diligence
required of lessors in searching Texas Railroad Commission
records.’ But, notably, the court declined to address the
viability of subsurface trespass claims in a case involving
wastewater disposal in connection with hydraulic fractur-
ing.” In doing so, it failed to settle the question of whether
a trespass action exists in Texas for subsurface water migra-
tion, an issue with potentially widespread implications.

These highlights cannot possibly touch on the many
issues impacting the energy space during the past year,
which also included the veto of the proposed Keystone
XL pipeline and the apparent final chapter of the Deep-
water Horizon legal saga. Looking ahead to 2016, the
energy industry may be poised to experience an increase
in activity—both litigation as well as acquisitions and
divestitures—driven by sustained low oil prices.

Notes

1. See Tex. H.B. 40, 84th Leg., R.S. (2015) available at http:/fwww.capitol.
state.tx.us/tlodocs/84R /billtext/html/HB00040Lhem (last visited Nov.
18, 2015). H.B. 40 amends chapter 81 of the Texas Natural Resources
Code by adding section 81.071.

2. See, e.g., Jim Malewitz, On Quakes, Regulator Sides with Energy Compa-
nies, TEXAS TRIBUNE, Nov. 3, 2015, hetps://www.texastribune.org/
2015/11/03/quake-question-railroad-commission-sides-energy-co/.

3. Cause No. 14-0302, 2015 WL 3653446 (Tex. June 12, 2015) (motion
for rehearing filed).

4, 939 S.W.2d 118 (Tex. 1996).

5. KCM Financial LLC v. Bradshaw, 457 S.W.3d 70 (Tex. 2015).

6. Hooks v. Samson Lone Star, Limited Partnership, 457 S.W.3d 52 (Tex.
2015).

1. Enwl. Processing Sys., L.C. v. FPL Farming Lid., 457 S.W.3d 414 (Tex.
2015).

BRIAN C. BOYLE

is a partner in the Houston office of Norton Rose Fulbright. His
practice focuses on commercial litigation and arbitration, with an
emphasis on energy industry matters.
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ENVIRONMENTAL LAW

By Michael R. Goldman, Jean M. Flores,
and Carrick Brooke-Davidson -

The year 2015 was an exciting one
for significant environmental law hold-
ings from state and federal courts. Although space allows
only a brief mention of the following cases, for the envi-
ronmental practitioner, all are worth reading in full.

U.S. Supreme Gourt

In Michigan v. EPA,'" the U.S. Supreme Court reversed
and remanded the Environmental Protection Agency’s
rule limiting mercury emissions from power plants, hold-
ing that the agency interpreted the Clean Air Act unrea-
sonably when it deemed cost irrelevant to the decision to
regulate power plants. On remand, the EPA must consider
costs before issuing regulations.

Federal Courts

In United States v. Citgo Petroleum Corp.," the 5th Cir-
cuit reversed an oil company’s convictions for violating
the CAA and Migratory Bird Treaty Act in connection
with its wastewater trearment system at a Texas refinery.
The company’s CAA convictions were reversed because
the jury instruction was erroneous in describing the scope
of the regulations. The court overturned the MBTA con-
victions because the statute does not criminalize omis-
sions that unintentionally kill birds.

In In re Environmental Protection Agency,’ the 6th Cir-
cuit issued a nationwide stay enjoining the “waters of the
United States” rule pending the court’s determination as
to whether it has subject matter jurisdiction. The court
concluded that a nationwide stay would restore uniformity
of regulation pending judicial review.

In Vine Street, LLC v. Borg Warner Corp.*—following
the U.S. Supreme Court’s reasoning in Burlington Northern
& Santa Fe Railway Co. v. United States’—and reversing a
lower court opinion, the 5th Circuit held that a company
selling dry cleaning equipment and a perc supply did not
take “intentional steps to dispose of a hazardous substance”
and therefore did not qualify as an “arranger” under section
107(a){3) of the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act.

In MEMC Pasadena, Inc. v. Goodgames Industrial Solu-
tions, LLC,® the court held that a waste broker was liable for
cleanup costs under CERCLA and the Texas Solid Waste
Disposal Act as an “arranger” on the basis that it suggested
and coordinated with a waste disposal site, arranged for
transport of the generator’s waste to the site, received
invoices directly from the disposal site, and delivered them
to the generator with markups for the broker’s service.
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Texas State Courts

In Enwvironmental Processing Systems v. FPL Farming,
Ltd.,” the Supreme Court sidestepped the question of
whether a subsutface trespass claim exists in Texas and
instead reversed on the basis that the plaintiff failed to
prove that the entry was unauthorized or without its con-
sent. As a matter of first impression, the court recognized
that lack of consent was an element of a trespass cause of
action and not an affirmative defense.

In Sciscoe v. Enbridge Gathering,” the Amarillo court
held that the mere migration of airbome particulates
across one’s property can constitute an actionable trespass.

In Cemny v. Marathon Oil Corp.,” the San Antonio
court held that the plaintiff’s nuisance and negligence
claims concerning air emissions from nearby oil and gas
operations were in the nature of toxic tort claims that
required the stringent proof requirements imposed by the
Texas Supreme Court in Havner and its progeny.

We expect many of the above issues to be further
addressed, challenged, and refined in 2016.

Notes

135 S. Cr. 2699, 192 L. Ed.2d 674 (2015).
801 E3d 477 {5¢h Cir 2015).

803 E3d 804 (6th Cir. 2015).

776 E3d 312 (5th Cir. 2015).

556 U.S. 599 (2009).

2015 WL 6473385 (S.D. Tex. Oct. 217, 2015).
457 S.W.3d 414 (Tex. 2015).

2015 WL 34663490 (Tex. App.—Amarillo [7th Dist.] 2015, no pet. h.). -
2015 WL 5852596 (Tex. App.—San Antonio [4th Dist.] 2015, no pet. h.).
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MICHAEL R,
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are shareholders in the environmental law firm of Guida, Slavich & Flores. Goldman and
Fores practice in the firm’ Dallas office, and Brooke-Davidson practices in the Austin office.

JEAN M. CARRICK
FLORES BROOKE-DAVIDSON

FAMILY LAW

By Georganna L. Simpson and Beth M. Hearn

The U.S. Supreme Court’s 2015 decision in Obergefell
v. Hodges greatly impacted our nation, and its effects on
Texas family law are still unfolding.

Same-sex couples may exercise fundamental right to marry in

all states. In Obergefell, 14 same-sex couples and two men
whose partners are deceased sought the right to marry or to
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have their out-of-state same-sex marriages recognized in
their states of residence.' The 5-4 majority held that mar-
riage is a fundamental right protected by the due process and
equal protection clauses of the 14th Amendment. One week
before Obergefell, the Texas Supreme Court affirmed a judg-
ment granting a same-sex divorce on standing issues.” While
the majority did not reach the constitutional question, it
had “no quarrel with Justice Devine’s” dissent analysis, con-
cluding that same-sex marriage was not a fundamental right
and that homosexuals were not a suspect class. Further,
Devine opined that Texas's rational interest in defining mar-
riage based on history and tradition and in a manner that
promotes family stability and the well-being of children sup-
ported Texas'’s prohibition against same-sex marriages.

Laws denying same-sex marriage or refusing to recognize
out-of-state same-sex marriages violate the U.S. Constitution.
Two homosexual couples sought a declaratory judgment
and permanent injunction prohibiting Texas from enforc-
ing laws that ban or refuse to recognize same-sex mar-
riages.” The federal district court granted a preliminary
injunction, and the state appealed. Subsequently, follow-
ing Obergefell, the 5th Circuit affirmed the injunction,
remanded the case for judgment for the couples, and held
that any law prohibiting or refusing to recognize same-sex
marriage was unconstitutional. A few weeks later, a Texas
appellate court dismissed an appeal of a same-sex divorce
as moot in light of Obergefell.*

Lingering questions. Although Obergefell seemed a finish
line of sorts for LGBT rights, many questions remain. Can
a same-sex couple establish an informal marriage under
Texas law? If so, could the date of marriage relate back to a
time before Obergefell? Could a couple have feasibly held
themselves out as married in Texas before june 26, 2015,
despite the state’s non-recognition of same-sex marriages?
At what point would same-sex couples start amassing com-
munity property if they were previously married in another
state—on the date of that marriage or as of June 26,
20157 When would a spouse become eligible for spousal
maintenance? Are same-sex partners required to have fore-
seen the dramatic and rapid change in law and to have
protected their property interests in what could not have
been considered community property before Obergefell?

And—another pressing question—does a presumption
of parentage apply to a child born or adopted during the
same-sex relationship? A four-year statute of limitations

currently applies to the presumption of paternity even if |

the father is later determined not to be the biological
father—so biology in and of itself should not be consid-
ered a barrier to the presumption. The policy behind the

limitation “is to avoid the severance of the parent-child
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relationship between the child and the presumed father—
the psychological father [psychological parent?], ...”*

Notes

1. Obergefell v. Hodges, 576 U.S. __, 135 S. Ct. 2584 (2015).

2. State v. Naylor, 466 S.W.3d 783 (Tex. 2015).

3. De Leon v. Abbott, 791 E3d 619 (5¢h Cir. 2015).

4. Inre A.L.EL., No. 04-14-00364-CV, 2015 WL 4561231 (Tex. App.—
San Antonio [4th Dist.] 2015, no pet. h.) (mem. op.).

5. Inre S.T., 467 S.W.3d 720 (Tex. App.—Fort Worth 2015, no pet.)
(internal quotes omitted) {emphasis added).

GEORGANNA L. SIMPSON

is a solo practitioner in Dallas whose practice focuses on family law
appellate matters.

BETH M. HEARN

is @ solo practitioner in Dallas and is of counsel to Simpson’s firm.

IMMIGRATION LAW
By Paul Steven Zoltan

Despite congressional inaction on immigration law, it's
been a momentous year. Tens of thousands of unaccompanied
children ‘and families fled the rampant violence that grips
much of Central America. Their arrival at the southern U.S.
border during the summer of 2014 backlogged the nation’s
immigration courts and prompted the Obama administration
to postpone executive action on immigration policy.

When action came, it was big: On November 20,
2014, President Barack Obama announced that the
Deferred Action for Childhood Arrivals program would
be expanded to provide work authorization and protec-
tion from removal to thousands more undocumented
“dreamers”; a new program, Deferred Action for Parents
of Americans and Lawful Permanent Residents, would
provide that same protection to several million undocu-
mented immigrants; and U.S. Immigrarion and Customs
Enforcement would focus virtually all of its resources on
recent arrivals and “criminal aliens.”

In February 2015, a federal district court in Brownsville
temporarily halted DAPA and the expansion of DACA,
finding that the executive branch had exceeded its author-
ity. In November 2015, the 5th Circuit Court of Appeals
upheld that injunction, setting the stage for a U.S. Supreme
Court showdown in 2016. While the legality of DAPA and
DACA’s expansion remains in question, the courts in 2015
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resolved that states cannot withhold state benefits, such
as drivers licenses, from current DACA registrants.

The president’s November 20 pledge to go after “felons,
not families” seemed to ring hollow as immigration authori-
ties detained hundreds of the families that arrived during
the 2014 surge. Like DAPA and “DACA 2.0,” however,
this policy of deterrence through detention ran afoul of the
courts; in February 2015, a federal district judge in Califor-
nia forced the closure of family detention camps. Reports
released by the American Civil Liberties Union and Human
Rights Watch revealed a culture of impunity within U.S.
Customs and Border Protection: Despite widespread abuses
at checkpoints and in detention centers, in 2014 the agency
responded to only 3 percent of the complaints it received.

Another of the president’s November 2014 pledges—
to “modernize” the way the Department of State as well as
Citizenship and Immigration Services determine the
availability of visas—also ran into trouble. It wasn’t the
pesky judiciary this time, but the agencies’ own blunder.
The Immigration and Nationality Act limits the number
of most family- and employment-based immigrant visas.
Immigrants subject to this “preference” system watch the
monthly Visa Bulletin to determine when their “priority”
(that is, filing) date becomes current. In 2015, the CIS
and DOS debuted a Visa Bulletin that listed not only each
current priority date but also an earlier date when a non-
citizen may apply for that visa. To immigrants’ dismay and
their attorneys’ frustration, the CIS and DOS botched the
first of these new-fangled Visa Bulletins: Within weeks of
its publication in September, the agencies pushed back the
“filing date” for many employment-based visa categories.

Nationally, the Supreme Court forbade the 50 states
from withholding marriage licenses to gay couples.
Among those who benefited from Obergefell v. Hodges
were foreign-born companions of U.S. citizens and resi-
dents who may wed (and file their family-based visa peti-
tions) without leaving Texas.

In Texas, fulminating against local efforts to “obstruct”
the enforcement of federal immigration law, legislators
appeared poised to pass legislation that would outlaw
“sanctuary cities.” And immigrant advocates blocked
efforts to roll back the Texas Dream Act, which grants in-
state tuition to graduates of Texas public schools regard-
less of their immigration status.

i PAUL STEVEN ZOLTAN
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INSURANCE LAW
By Michael W. Huddleston

Expanding the Four Corners. Refining and, some would
say, “rewriting” the rules of construction was a focal point
in 2015. The court in In re Deepwater Horizon' allowed
the carrier to use limitations in an indemnity clause in a
separate drilling contract to limit additional insured cov-
erage.” The court found that the insurance policy incor-
porated the drilling conrract based on the Al policy
requirement of “a written contract.”

Tying the indemnity clause limitations to the Al cover-
age presented a more vexing task. The drilling contract
required BP to be an Al, “except Workers’ Compensation for
liabilities assumed by [Transocean] under the terms of this
contract.” The court held that the plain language of this clause
set out two separate requirements, not a single one tied only
to workers’ compensation. Thus, the court avoided deciding
whether the rules of construction are different for a “sophisti-
cated insured” and whether contra proferentem applies to
the incorporated contract.” Also unanswered is whether an
incorporated contract can be used not only to limit but also
to broaden coverage. Scriveners will be working overtime to
consider what else can be done under Deepwater to limit Al
coverage, such as cutting short the limits of coverage to an
amount different from that set forth in the policies.

Anachronistic Terms Must Be Interpreted in Light of Modern
Practice and Made Uniform for Standardized Policies. In
McGinnes Indust. Maint. Corp. v. Phoenix Ins. Co.," the pol-
icy required a defense of a “suit.” No suit was brought, but
Environmental Protection Agency potentially responsible
party letters and/or a unilateral administrative order had
been teceived. The initial letter included a long list of
requested information, much like a subpoena. In a 5-4 deci-
sion written by Texas Supreme Court Chief Justice Nathan
L. Hecht, the court held that “suit” at the time the policies
were issued literally meant legal proceedings in a court, but
in modern practice, administrative proceedings under the
Comprehensive Environmental Response, Compensation,
and Liability Act have replaced legal actions. Therefore, a
CERCLA PRP letter and related proceedings sufficed, and
a complaint or petition in a court was not required.

The McGinnes court held that standardized policy terms
should be interpreted in a way that achieves uniformity
with the decisions in other jurisdictions, noting its decision
was consistent with the decisions of the highest courts in
seven states. Justice Jeff Boyd's dissent characterized this as
the “everybody’s doing it” rule, pointing out that there was
in fact lictle uniformity and that the court had previously
criticized the uniformity approach in U.S. Fid. and Guar.
Co. v. Goudean.’
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Cleanup Costs Are “Damages.” The McGinnes court
expressly held that cleanup costs are “damages” covered under
a commercial general liability policy, reasoning that any other
interpretation of “suit” would lead to the policy providing
indemnity but no defense, which would leave the insured
in charge of defense without an incentive to fully defend.

Coming Attractions. At issue in Yorkshire Ins. Co., Ltd.
v. Seger® is whether the “fully adversarial trial” rule of
State Farm Fire and Cas. Co. v. Gandy' applies where the
carrier has wrongfully refused to defend and the insured is
too poor to provide a defense. The court will have to recon-
cile Gandy with Evanston Ins. Co. v. ATOFINA Petro.,
Inc.,’ which held that a breaching carrier may not chal-
lenge the reasonableness of the amount of a settlement
between the insured and the claimant.

Notes

1. No. 13-0670 (Tex. Feb. 13, 2015),

2. Id. at *6.

3. See Certain Underwr. at Lloyds London v. Perraud, 2015 WL 4747318
(5th Cir. Aug. 12, 2015) (refusing to adopt the “sophisticated insured”
doctrine and noting the failure of Deepwater to address the issue).

No. 14-0465, 2015 WL 4080146 (Tex. June 26, 2015).

272 S.W.3d 603, 608 (Tex. 2008).

407 S.W.3d 435 (Tex. App.—Amarillo [7th Dist.] 2013, pet. granted).
925 S.W.2d 696, 714 (Tex. 1996).

256 S.W.3d 660 (Tex. 2008)-

4.
5.
6.
1.
8.
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is an equity partner in Munsch Hardt Kopf & Harr and chairs the
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LABOR AND EMPLOYMENT LAW

By Michael P. Maslanka

The year 2015 belonged to the Fair Labor Standards
Act. Enacted in the 1930s, enforcement was spotty. As
Shakespeare wrote in Measure for Measure, “the law hath
not been dead, but it hath slept.” The FLSA, though, is
rising from its slumber. Let’s start with the recent $18.3 mil-
lion settlement between the U.S. Department of Labor
and Texas-based Halliburton, covering 1,016 employees
in 28 different job classifications. The allegation: The
employees were incorrectly classified as exempt employ-
ees (no overtime eligibility). The DOLs message: Just
because an employee is salaried does not make them
exempt; rather, their job duties drive their status. By the
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. way, Qil Patch be warned. The DOL is expanding its

investigation of pay practices to industries servicing the
oil and gas sector.

And, on July 15, during the sleepy summer doldrums,
the DOL issued “Administrator’s Interpretation No.
2015-1,” an innocuous title for a far-reaching document.
Its mission is to convert as many independent contractots
{no overtime) into employees (overtime) as possible. The
position of the DOL is to ask a simple question: Does the
worker rely upon a single source for income? If so, the
worker is more than likely an employee than he or she is
a true independent contractor with their own business,
which would naturally serve more than one client.

There is a lot more. Per the Code of Federal Regula-
tions, exempt employees must earn at least $455 a week
and petform a white-collar job (executive, professional,
administrative). Last year saw the promulgation of revi-
sions to the CFR requiring a minimum salary level of $970
week. And the DOL announced that it is intending to
review the job-duties test of each exemption with an eye to
contracting exemption coverage. The comment period on
the proposed regulations just expired. So, expect the
revised regs to be ready for prime time in 2016.

And 2015 saw the 5th Circuit grapple yet again for an
answer to an unanswerable question: how to tease out
what is in another human being’s heart (for us, how to
decide whether a discrimination lawsuit gets to the jury).
Check out Porter v. Houma Terrebonne Housing Authority,
in which the court looked at a plaintiff’s allegations that,
among other things, a manager left her a sexually sugges-
tive voice mail as well as sent her an offensive email. The
manager denied he had done so until confronted with the
voice mail and the email. Because the defense of “who
you going to believe, me or your lying eye” did not work,
the court said that the retaliation claim (refusal by an
employer to allow an employee to rescind her resigna-
tion) gets to go to a jury.

And the 5th Circuit mined the mother load of issues
on pretext in Burton v. Freescale Semiconductor. The opin-
ion is like chocolate cake for employment lawyers: really
rich and oh so delicious, full of all sorts of tasty legal prin-
ciples. Here is one yummy slice; An employee is termi-
nated for repeated poor performance yet there is no
written documentation of same. As my mother used to
opine, “If you say something is important, then treat it as
important.” Don’t, and presto—off to jury you will go!

MICHAEL P MASLANKA
is an assistant professor of faw at UNT Dalflas Colfege of Law, He
teaches contracts, professional responsibility, and employment law,
His video blog for the State Bar of Texas can be watched by
Googling “Mike Maslanka @ Your Desk” He can be reached at
michael.maslanka@untdallas.edu.
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LEGAL EDUCATION

By John G. Browning

Nationally, 2015 marked yet another
bleak year for law schools. According to

the Law School Admission Council, 53,548

people submitted fall 2015 law school applications. as of

early August, down 1.8 percent from 2014 and down from
more than 100,000 applicants in 2004. First-year law school
enrollment dropped to its lowest point in 36 years, and a
number of law schools have responded by trimming their
class sizes. Many have also frozen hiring or cut faculty in

response to the dwindling pool of applicants. Debt loads for 7

law students remain as staggering as they've ever been, with
American Bar Association statistics revealing that the aver-
age debt for a public law school graduate is $84,600 and
$122,158 for a graduate of a private law school. Studies by
the National Association for Law Placement show that
about two-thirds of the Class of 2014 (66.3 percent)
obtained a job for which bar passage was required.

Across the country, there is a concern that the shrink-
ing pool of law school applicants has translated to a diluted
quality of admitted students, which in turn has negatively
affected bar passage rates in many states. An analysis by
University of St. Thomas law professor Jerry Organ
demonstrated that the population of entering students
with the lowest LSAT scores has grown to more than 20
percent, while those with the best scores now make up
only 16 percent. While the notion that such tests serve as
indicators of academic success is a subject of debate, the
fact remains that bar exam passage rates in many states
have taken steep dives. California’s pass rate of 46.6 per-
cent for the July exam was at its lowest since the fall of
1986. New York, New Jersey, Chio, Pennsylvania, Florida,
Georgia, the District of Columbia, and other jurisdictions
have all seen their bar passage rates decline. In Texas, pass
rates for first-time test takers fell to 76.6 percent for the
July exam, compared with 80.85 percent for July 2014.
The University of Texas and Southern Methodist Univer-
sity had the highest pass rates (87.68 and 84.85 percent,
respectively), while Texas Southern University Thurgood
Marshall School of Law and St. Mary’s University had the
lowest (55.46 and 61.96 percent, respectively). Almost all
schools, however, saw drops among first-time test takers.

So what are Texas law schools doing to combat prob-
lems, such as mounting student loan debt, and the challenge
of producing “practice-ready” graduates! The Texas Bar Jour-
nal’'s November 2015 issue featured accounts from the deans
of Texas’s 10 law schools detailing each school’s efforts. Vir-
tually all schools have beefed up their clinical offerings,
including SMU’s addition of new clinics to assist victims of
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domestic violence and human trafficking—bringing their
clinical program to a total of 10 clinics. Other schools have
introduced public service or pro bono requirements; in
recognition of its Pro Bono and Public Service Program,
Baylor received the ABA’s Pro Bono Publico Award
(becoming only the third taw school in 31 years to eamn this
honor). The University of Texas has partnered with its highly
regarded McCombs Schoo!l of Business to develop course
offerings intended to provide students with greater financial
and business literacy. Perhaps the most “outside-the-box”
innovation is Texas Tech School of Law’s introduction of
Strategic Memory Advanced Reasoning Training, a product
of partnering with UT-Dallas’s Brain Performance Institute.
Texas Tech began introducing students during crienta-
tion to strategies and exercises designed to improve their
focus, strategic thinking, and decision-making skills.

 JOHN G. BROWNING
is a partner in Passman & Jones in Dallas, where he handles commer-
cial litigation, employment, health care, and personal injury defense
. matters in state and federal courts. He is an award-winning legal jour-
nalist for his syndicated column, “Legally Speaking,” and the author of
the Social Media and Litigation Practice Guide and a forthcoming casebook on social
media and the law. He is an adjunct professor at Southern Methodist University Dedman
School of Law.

PATENT LITIGATION
By Michael C. Smith

Two significant developments in Texas patent litiga-
tion took place in 2015. First, legislative efforts to limit
activities by so-called patent trolls—also known as patent
assertion or nonpracticing entities—returned to Congress
and made its first appearance in the Texas Legislature.
Second, courts continued to grapple with the U.S.
Supreme Coutt’s 2013-2014 cases, which bolstered several
significant defenses in patent cases and lowered the test
for prevailing parties to recover attorneys’ fees.

Patent Legislation

Legislative activity in the patent arena for Texas prac-
titioners began in the spring when the Texas Legislature
enacted a new section of the Texas Business and Com-
merce Code to prohibit demand letters containing bad
faith claims of patent infringement.

In Washington, both the proposed Innovation Act (HR
9), sponsored by Vitginia Rep. Bob Goodlatte, and the Pro-
tecting American Talent and Entrepreneurship Act, co-spon-
sored by Texas Sen. John Comyn, saw substantial activity.
While the drive for patent reform lost steam in the fall, many
expect the issue to retum to the forefront in the spring of 2016.
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Cases to Watch
Two 2015 cases involving million-dollar jury awards

may have important repercussions in personal injury law.

The Texas Supreme Court accepted the 5th Circuit’s cet-
tified questions in Forte v. Wal-Mart Stores, Inc.,’ regarding
whether statutory civil penalties are exemplary damages
subject to chapter 41 of the Texas Civil Practice and
Remedies Code. The court’s answers will have lasting
implications for parties seeking only statutory civil penalties
and not actual damages, as a number of amici have noted.
In another case drawing outside attention, the 5th
Court of Appeals in Dallas overturned a $1.2 million jury
verdict in a pelvic mesh case involving a TVT Obturator.®
The plaintiff was required to prove that a specific defect in
the device, and not simply the device itself, was the cause
of her injuries. This decision will have far-reaching ramifi-
cations in other similar medical device cases in Texas.

Notes

1. 456 S.W.3d 553 (Tex. 2015).

2. See Ross v. St. Luke’s Episcopal Hosp., 462 S.W.3d 496 (Tex. 2015).

3. See Reddic v. East Texas Medical Center Regional Health Care System, No.
14-0333, 2015 WL 6558270 (Tex. Oct. 30, 2015).

4. 433 S.W.3d 585 (Tex. App.—Houston [1st Dist.] 2013, pet. granted).

5. 461 S.W.3d 513 {Tex. 2015).

6. 459 S.W.3d 48 (Tex. 2015).

7. 780 E3d 272 (5th Cir. 2015).

8. See Johnson & Johnson v. Batiste, No. 05-14-00864-CV, 2015 WL
6751063 (Tex. App.—Dallas [5th Dist.] Nov. 5, 2015, no pet. h.}.

MELANIE L. FRY

is an associate in the litigation and appellate groups of Dykema Cox
Smith in San Antonio. She previously served as a law clerk for Texas
§  Supreme Court Justice Don R. Wilfett.

TAX LAW

By Susan Wetzel and Scott Thompson

Last year saw many significant legislative, judicial,
and regulatory changes affecting employee benefit plans
and compensation. Because of this, we focused our 2015
review on employee benefits. Some of the more notable
changes are discussed here.

Same-Sex Spouse Recognition

In Obergefell v. Hodges, the U.S. Supreme Court rec-
ognized the constitutional right of same-sex couples to be
lawfully married in any state in the nation—even those
with constitutional or statutory prohibitions on same-sex

marriage.” Consequently, the IRS proposed regulations
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amending various sections of the Internal Revenue Code
so that for federal tax purposes the terms “spouse,” “hus-
band,” “wife,” and “husband and wife” mean an individ-
ual who is lawfully married to another, regardless of sex.’

Health Plans

Congress made two legislative changes affecting the
Affordable Care Act. First, the Protecting Affordable Cov-
erage for Employees Act amended the ACA to prevent an
automatic expansion of the definition of “small employer”
for purposes of state insurance markets that would have
included employers with 51 to 100 employees.’ Instead,
states now have the option to adopt the more expansive
definition or continue to apply the current definition
that includes only employers with up to 50 employees.*
More recently, the Bipartisan Budget Act of 2015 repealed
the ACA’s automatic enrollment requirement that would
have applied to employers with 200 or more employees.’

In preparing to implement the ACAs Cadillac tax in
2018, the IRS sought comments on various implementation
approaches, such as determining what coverage is subject to
the tax, determining the cost of coverage, and applying cer-
tain annual statutory limits. The IRS also sought comments
on other implementation issues, including who should be
“covered providers” and employer aggregation, among others.’

In Notice 2015-68, the IRS proposed regulations on
reporting minimum essential coverage under the ACA
related to individuals covered by multiple health plans
and using truncated taxpayer identification numbers.’
The notice also announced penalty relief for failing to
report TINs with respect to 2015 coverage.”

The [RS clarified that tax-exempt, voluntary employ-
ees’ beneficiary associations, created to provide post-
retirement health benefits, may also provide health
benefits to active employees if funds are segregated for
each distinct purpose.”

Retirement Plans

. The IRS issued final regulations on determining the
required minimum contributions for single-employer
defined benefit plans to satisfy the minimum funding
obligations under Internal Revenue Code section 412."
The final regulations generally adopt previously proposed
regulations but also provide guidance on the excise tax
imposed under Internal Revenue Code section 4971 for
failing to meet these minimum funding requirements.”

Executive Gompensation

The IRS issued final regulations under Internal Rev-
enue Code section 162(m), which generally imposes a
deduction limit of $1 million on compensation paid by a
publicly held corporation to certain executive officers.”
The deduction limit does not apply to qualified perform-
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The Legislature has also directed the Texas Supreme
Court to promulgate forms in the areas of landlord-tenant
and probate law.

The State Bar is striving to help bridge gaps by provid-
ing support services for pro bono attorneys. To meet the
growing population of limited English proficient clients,
the State Bar provides interpreter and document transla-

' tion services for pro bono attorneys through the Language
Access Fund. In FY 2015, the LAF provided 4,374 inter-
preter calls, 150 on-site interprerers, and 180 translared
documents in more than 55 languages. The State Bar is
also crearing a mentor-matching program to help attorneys
connect with mentors to advise them on their pro bono
cases. Mentors and mentees can earn CLE credit.

To achieve our nation’s goal of justice for all and to
honor our profession’s standards, we must redouble our
efforts for those who cannot afford lawyers and provide
innovative means that don't require funding.

HARRY M. REASGNER
is chair of the Texas Access to Justice Commission and a partner in
Vinson & Elkins in Houston. His practice includes appellate law and
complex commercial litigation.

TEXAS SUPREME COURT

By Scott P. Stolley

For the first time ever, the Texas Supreme Court issued
opinions in all argued cases before the state’s fiscal year-
end in August 2015. The court also issued the restyled
Texas Rules of Evidence, effective April 1, 2015. The
changes are nonsubstantive, except for Rules 511 and 613.

In caselaw developments, the court held that a summary-
judgment order was not final, despite a Mother Hubbard
clause, where the order did not address competing claims for
attomneys’ fees.! And the court abolished the rule excluding
evidence that a vehicle occupant was not wearing a seat belt.?

The court weighed in on the Deepwater Horizon oil
spill, ruling that BP is not an additional insured under
Transocean’s liability policy. This case is a must-read in
any dispute involving additional-insured status.’

In two cases of particular interest to the bar, the court
made it harder to sue lawyers. In one, the court held that a
party’s attorneys had immunity when sued by the opposing
client for preparing a bill of sale to transfer some property
awarded in a divorce decree.? In the other, the court upheld
an arbitration agreement in a law firm’s engagement letter.’

In cases of procedural importance, the court held that
money awarded as disgorgement is not “compensatory
damages” that must be included in calculating the amount

40 Texas Bar Journal ® January 2016

of a supersedeas bond;® that in cases involving serial
appeals, post-judgment interest runs from the judgment
date on which the trial court had a sufficient record to
render an accurate judgment;’ that the failure to produce
some videotape did not warrant a spoliation instruction
because the plaintiff was not deprived of a meaningful
opportunity to present his claim;’ that a discovery request
for other claim files involving homeowner's claims arising
out of the same storms was an impermissible fishing expe-
dition;® and that the Texas punitive-damages cap is not an
affirmative defense that the defendant must plead.”

On the statutory front, the court interpreted the recrea-
tional use statute, holding that a claim by a spectator who
fell at a stadium was not barred;" the Texas Medical Lia-
bility Act, holding that it did not apply to the claim of a
hospital visitor who fell on a wet lobby floor;"? and the
anti-SLAPP statute, holding that a communication does
not have to be “public” to be covered by the act.”

In the coming year, look for the court to issue opin-
ions in these closely watched cases:

o Williams v. Texas Taxpayer & Student Fairness Coali-
tion, involving another constitutional challenge to
the Texas school-finance system;

e Janvey v. The Golf Channel, involving interpretation
of the Texas Uniform Fraudulent Ttansfer Act as
applied to the Stanford Financial receivership;

¢ [n re Bent, involving the standard for reviewing an
order that grants a new trial based on factual insuf-
ficiency; and

e Hoskins v. Hoskins, involving whether an arbitration
award can be set aside on common-law grounds or only
on the grounds set forth in the Texas Arbitration Act.

Notes

1. Farm)Bureau County Mut. Ins. Co. v. Rogers, 455 S.W.3d 161 (Tex.
2015). :

Nabors Wells Servs., Ltd. v. Romero, No. 13-0136 (Tex. Feb. 13, 2015).

In re Deepwater Horizon, No. 13-0670 (Tex. Feb. 13, 2015).

Cantey Hanger, LLP v. Byrd, No. 13-0861 (Tex. June 26, 2015).

Royston, Rayzor, Vickery & Williams, LLP v. Lopez, No. 13.1026 (Tex.

June 26, 2015).

In re Longuiew Energy Co., No. 14-0175 (Tex. May 8, 2015).

Ventling v. Johnson, 466 S.W.3d 143 (Tex. 2015).

Wackenhut Corp. v. Gutierrez, 453 S.W.3d 917 (Tex. 2015).

. Inre National Lloyds Ins. Co., 449 S.W.3d 486 (Tex. 2014).

0. Zorilla v. Aypco Constr. II, Ltd., No. 14-0067 {Tex. June 12, 2015).
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TRADEMARK LITIGATION

By Katherine A. Compton

Costco to Pay Punitive Damages to Tiffany & Co. for Sale of
Bogus Engagement Rings

The Tiffany & Co. signarure blue box has been
known to carry a few surprises. But in November 2012,
the luxury jewelry brand received a surprise of its own
when it learmned that Costco Wholesale Corp., the largest
warehouse chain in the United States, was selling what it
purported to be Tiffany rings. Costco used the word
“Tiffany” in its display cases to advertise rings that were
not manufactured or licensed by Tiffany. On February 14,
2013, Tiffany filed its lawsuit for trademark infringement

and counterfeiting. The lawsuit alleged that hundreds, if

not thousands, of Costco members purchased engagement
. . . ' H
rings that they believed were authentic Tiffany products.
Costco filed a fair use affirmative defense and counter-
claim that “Tiffany” has become a generic term meaning
a certain style of ring.” Specifically, Costco contended

that “Tiffany” is a generic term for a ring “comprised of

mulriple slender prongs extending upward from the base
to hold a single gemstone.”

Both parties moved for summary judgment. In a deci-
sive victory for Tiffany, federal court Judge Laura Taylor
Swain granted summary judgment to the luxury brand.!
The court found that Tiffany succeeded in its trademark
. infringement claim by showing that (1) it holds a mark
that is entitled to protection; and (2) Costco’s use of that
mark is likely to cause consumer confusion.’

Substantial evidence of consumer confusion was provided
by Tiffany’s expert Jacob Jacoby, who conducted a con-
sumer confusion survey.’ Tiffany relied upon the factors set

out in Polaroid Corp. v. Polarad Elecs. Corp.” In support of '

Tiffany’s motion for summary judgment, a Costco customer
testified that she was broughr to tears when the Tiffany dia-
mond she purchased at Costco fell out. It was then that
she realized she had not purchased a genuine Tiffany ring."

The court also found that Tiffany succeeded in its counter-
feiting claim. The court found that Costco used “in com-
merce [an identical] counterfeit of a registered mark in

connection with the sale, offering for sale or advertising” of

its rings and that such use was “spurious” and “likely to cause
confusion, or to cause mistake, or to deceive.” The court
also granted Tiffany summary judgment on Costco’s fair use
affirmative defense and rejected Costco’s counterclaim
that “Tiffany” is a generic term for a kind of ring setting."

Finally, the court found that Costco’s actions were
willful and that Tiffany would be entitled to an account-
ing of profits as a result of Costco’s willful infringement
and punitive damages." A jury trial is set for January 11,
2016, to determine the damages for trademark infringe-
ment and counterfeiting.”

texashar.com/thj
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U.S. SUPREME COURT

By Dustin Howell

Even by Supreme Court standards, this was an excep-
tional year for high-profile, blockbuster cases. The goal of
this update is to shed light on a few of the lesser-discussed
cases that may, nonetheless, have a significant impact on
your practices and your clients’ concerns.

Baker Botts LLP. v. ASARCO, 135 S. Gt. 2158 (2015). Are
fees incurred in litigating fee applications recoverable
from the bankruptcy estate? The court upheld an award
of fees incurred in litigating the bankruptcy itself, but re-
versed the award of fees incurred in litigation related to the
firm’s interim fee applications, concluding that such fees
were not contemplated in the Bankruptcy Code. In the ab-
sence of an express statutory provision, the default Amer-
ican Rule—that each party bears its own expenses—
applies. While this ruling appeared in the bankruptcy
context, its reasoning could apply in other arenas
where fee litigation occurs—for example, in equitable
receiverships.

Horne v. USDA, 135 S. Ct. 2419 (2015). Does the Fifth
Amendment's takings clause apply to personal property?
The U.S. Department of Agriculture required raisin pro-
ducers to set aside a percentage of their annual crop for
the federal government, which then sold or disposed of
the raisins. The Horne family refused to comply and was
fined the dollar equivalent of the required set-aside. The
Hornes challenged the program as an unlawful taking
without just compensation. The Supreme Court agreed,
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GOVERNMENT LAW SECTION

Reception Committee Report
September 24, 2016

2016 Reception — Approved Budget of $3,560.00 with maximum$1,500.00 Section
contribution (April 22, 2016)

Costs

YV VY

Reception-$2,273.59
Musician-$400.00

Door Prize (Gift Cards)-$75.00
Total-$2748.59

Sponsors

VVVYVYV

Olson & Olson-$500.00
TCAA- $500.00
Bojorquez Law Firm-$500.00
McKamie Krueger- $500.00
Total -$3000.00

Reception costs were $811.41 below budget and approximately there is $251.41
remaining for use for next year’s Reception.

Kimberly Mickelson secured the sponsorship funds and she also sent out the thank you
letters on behalf of the Section. ’

Lessons Learned from 2016 Reception

>

VvV VYV V¥V

Kim and I tested the theory of sending out sponsorship requests at a date closer
to the Reception to see if that would yield increased participation. We received a
larger amount and follow up letters and contact was not necessary.

Moving the location of the Reception increased participation and provided better
logistics for placement of the band.

Feedback from Reception attendees was positive. None of the participants
spoken had any ideas for improving the Reception.

Sponsors appreciated the availability of Sponsor swag at the Reception.

Food and drink amounts were on par with attendance.

The 2017 Reception Ideas for Discussion

vV VYV VY

Tiered sponsorship levels- Bronze, Silver Gold and Platinum. What amounts for
each level?

Increased visibility on Section website

Conflict between Annual meeting and reception start time- CLE attendees leave
while we are meeting. Is there a way to work this out?

Other ideas and suggestions from Council Members



Government Law Section

Statement of Revenues & Expenditures/Budget vs. Actual
June through August 2016

Jun - Aug 16 Budget $ Over Budget

Income
Contributions 0.00 2,000.00 (2,000.00)
Dues 16,480.00 18,000.00 (1,520.00)
Investment
Interest . 8.76 30.00 (21.24)
Total Investment 8.76_ 30.00 (21.24)
Total Income 16,488.76 20,030.00 (3,541.24)
Expense

Administrative
Miscellaneous 0.00 175.00 (175.00)
Total Administrative 0.00 175.00 (175.00)

Meetings/Conferences

Conferences 2,673.58 4,500.00 (1,826.42)
Council Meetings 1,252.30 3756.00 877.30
Total Meetings/Conferences 3,925.88 4,875.00 (949.12)
Supplies
Awards/Certificates 265.25 760.00 (484.75)
Total Supplies 265.25 750.00 (484.75)
Telephone 0.00 150.00 (150.00)
Travel
Council Meetings 0.00 6,500.00 (6,500.00)
Total Travel 0.00 6,500.00 (6,500.00)
Total Expense 4,191.13 12,450.00 (8,258.87)

Net Income 12,297.63 7,580.00 4,717,682




Government Law Section

Rev & Exp Prev Year Comparison
June through August 2016

Income
Contributions
Dues
Investment

Interest
Total Investment

Total Income

Expense
Administrative
Miscellaneous
Total Administrative

Meetings/Conferences
Conferences
Council Meetings

Total Meetings/Conferences

Supplies
Awards/Certificates
Total Supplies
Travel
Council Meetings
Total Travel

Total Expense

Net Income

Jun-Aug16 Jun-Aug15 $Change % Change
0.00 2,000.00 (2,000.00) (100.0%)
16,480.00 16,180.00 300.00 1.85%
8.76 7.41 1.35 18.22%

8.76 7.41 1.35 18.22%
16,488.76 18,187.41 (1,698.65) (9.34%)
0.00 87.50 (87.50) (100.0%)

0.00 87.50 (87.50) (100.0%)
2,673.58 350.00 2,323.58 663.88%
1,252.30 0.00 1,252.30 100.0%
3,925.88 350.00 3,575.88 1,021.68%
265.25 421.50 (156.25) (37.07%)
265.25 421.50 (156.25) (37.07%)
0.00 1,951.02 (1,951.02) (100.0%)

0.00 1,951.02 (1,951.02) (100.0%)
4,191.13 2,810.02 1,381.11 49.15%
12,297.63 15,377.39 (3,079.76) (20.03%)

Page 1 of 1



Government Law Section

Balance Sheet
As of August 31, 2016

Aug 31, 16
I
ASSETS
Current Assets
Checking/Savings ,
Checking - PlainsCapital 77,087.97
Total Checking/Savings 77,087.97
Total Current Assets 77,087.97
TOTAL ASSETS 77,087.97
LIABILITIES & FUND BALANCE
Liabilities
Current Liabilities
Accounts Payable
Accounts Payable 3,196.14
Total Accounts Payable 3,196.14
Total Current Liabilities 3,196.14
Total Liabilities 3,196.14
Fund Balance
Fund Balance @ 5/31/16 61,594.20
Net Income 12,297.63
Fund Balance @ 8/31/16 73,891.83

TOTAL LIABILITIES & FUND BALANCE 77,087.97



AGENDA

COUNCIL MEETING
GOVERNMENT LAW SECTION

DATE: Thursday, November 17, 2016
TIME: 10:00 a.m. —11:00 a.m.
LOCATION: By phone only

DIALING IN: Phone: 1-800-393-0640

VI.

Passcode: 5131889
Welcome and Call to Order
Approval of Treasurer’s Report
Road Show Committee Report (Victor Flores)

A Update on El Paso (content, schedule and introductions; location set
up; publicity; membership signup onsite).

B. Selection of date, location and partners for McAllen Road Show.
Communications (Ryan Henry)

A. Website update.

B. E-Blast discussion.

C. Final website article/content schedule for 2017.

2017 Advanced Government Law Seminar Discussion (Scott Durfee)
Discussion/Future Agenda Items

Adjourn





