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AFTER LAW SCHOOL, YOU BECOME A
FONT OF FREE ADVICE

What do you mea can't sue the

government?!?1?!

A year in the life of a Tort Claims litigator!!!




I HAVE THIS GREAT SUIT AGAINST THE
GOVERNMENT, SEE ANY PROBLEMS?

e

waiver of Sov

Sovereign Imi

’

t sue

KEY TO

Can

Can’t recover without a waiver of immunity from

liability.

Can’t be waived!!!



I AM SUING A CITY, A WATER DISTRICT AND EDC, DO
THEY ALL HAVE SOVEREIGN IMMUNITY?

' Authority, and

> Limitations



I AM SUING A CITY, A WATER DISTRICT AND EDC, DO
THEY ALL HAVE SOVEREIGN IMMUNITY?




WAIT, WE FOUGHT THE REVOLUTION
TO GET RID OF THIS CRAP!

1gs more ...., the form
of Sovereign Immunity that applies to local
governments is called Governmental Immunity.

Why a different name? Got no clue!



A COUPLE WEEKS LATER A FOLLOW UP CALL:
I THINK THE CITY CHARTER AND BYLAWS WAIVE
THIS IMMUNITY STUFF

c. Can courts find wai\i’/iér-.-by;.;e; oppel?
e Hearts Bluff Game Ranch (citing State v. Biggers)

e Government cannot reap benefit of unjust behavior



WHAT DOES THE LEGISLATURE HAVE TO
DO WITH THIS?




BUT YOU SAID THE COURTS CREATED
SOVEREIGN IMMUNITY?

*[TTS




“I REPRESENT THE CITY OF WEST MULVANIA, 1
CAN SUE BRISTOL COUNTY FOR DESTROYING
OUR BRIDGE!?”

* Nueces County v. San Patricio :Co:'unty—heavy presumption
of immunity




“THE LEG JUST PASSED A BILL AND THE CITY
TOOK ACTION TO ENFORCE IT.
IT IS UNCONSTITUTIONAL, CAN I SUE?”

Wl 4 r‘%‘:‘(ﬁ e

Sovereign Immuni oes not apply ng equitable

| rdinance, etc.,
is unconstitut
e Also, can b t Governmental

Official acting

ot acts of the State.”

eir official capacity.

“I|legal or unautho
So you sue the official in

e Can’t avoid immunity by claiming a suit for money damages
is seeking only declaratory relief



HMMM, CITY OF EL PASO V. HEINRICH, TELL
ME MORE!

Heinrich sued for un ” pension
Doy G

continuing ,
from the date of t

* You cannot avoid i

_ . suit for money damages
an ultra vires claim

10ney damages.

You sound like you know a lot about this, can you represent
my client for free or a very reduced rate?



HEY, I AM ABOUT TO SUE UNDER THE
PESTICIDE APPLICATION STATUTE;
THAT WAIVES IMMUNITY, RIGHT?

il




THE STATUTE DOES NOT SAY IT WAIVES
IMMUNITY, DOES THAT MATTER?

would otherw

4. Would the statuto

waiver? |

Oncor Electric; Harris Co. Toll Road Authority;
Montgomery County Hosp. Dist.

A &4



BUT THIS STATUTE SAYS THEY “SHALL” DO
THIS!




2015)(quoting Bacon
(Tex.App.—Austin 2013)

16



HEY I FOUND THE TCA, THAT MEANS I
CAN SUE, RIGHT? NOT SO MUCH!

suit is barred by inr



“WHAT DO YOU MEAN LIMITED?
IT SAYS CONDITION OF USE OR REAL
OR PERSONAL PROPERTY!”

2. Injuries fro

A. With differ nt standards of care for Ordinary
Defects and SpeC|aI Defects

55 Operation of Motor Driven Equipment or
Automobiles.

474 18



AN EMPLOYEE WAS THERE AND HE COULD HAVE SET THE BED
RAILS SO SHE DID NOT FALL!
WHAT MORE DO I NEED TO PROVE!?!?!

e |t's eithé-rf-_' case, but not
both

“Condition” of Persona Property Liability
e Thisis not a form of vicarious liability for the acts

of employees/agent

474 19



defective fence a'h'd_"."attaci{ed two children were
sufficient to allege a “condition” of property claim.
Michael v. Travis Cnty. Hous. Auth., Austin CA 1999.
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PERSONAL PROPERTY LIABILITY

“THEY DID NOTHING TO PREVENT THE INJURY FROM
HAPPENING. THAT IS NEGLIGENCE!”

employ gent:

e “Use )r service;
to emplo d INTENDED]
purpo X, Miller, 51

. I\/Iust be contemp ictual use at the time of
e USE means ”USE" ‘Non-use is not actionable

The Supremes Court’s old decisions regarding liability
for non-use are no longer good law
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PERSONAL PROPERTY LIABILITY

“USING THE WRONG DRUG HAS TO BE THE USE OF PERSONAL
PROPERTY.”

Use of Pe
. overnmental
— Assisted St State Hosp.
— Sexual Assault; TDCJ. v Campos
— 911 Call; Dallas v. Sanchez



PERSONAL PROPERTY LIABILITY

“THEY HAVE TO BE LIABLE! THE INFORMATION WAS RIGHT
THERE. ALL THEY HAD TO DO WAS READ IT!”

actionable.
York

— Release of indictment is not actionable.
Dallas County v. Harper (Tex. 1995)
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PERSONAL PROPERTY LIABILITY

“I KNOW I HAVE A PROBLEM WITH PROXIMATE
CAUSE, BUT THAT GOES TO THE JURY!”

Injuries Mt

* Plair

— Door left op t allowed patient escape.

— Exposed wir ,"_h"en'e"l'n holding cell. Posey

— 911 responder’s mlstake was too attenuated from
cause of death—drug overdose. Sanchez

i 24



REAL PROPERTY LIABILITY

“PREMISES CASES ARE TOUGH, BUT ALL THEY DID
WAS PUT UP A SIGN ‘GUARDRAIL DAMAGE AHEAD’”

't-andard

knowledgé o’f”

e Governmental entlty falled to warn of OR make the
defect safe

i 25



REAL PROPERTY LIABILITY

“THE POTHOLE COVERED ABOUT 90% OF THE ROAD!” DO
WE HAVE A CHANCE? YOU DO!!!

e e "

— For ordina
* Deer hunter case
e |ceon bridge case

i e Safety arm laying off roadway case .
W



- Plaintiff’s knowledgm 3 -_Qt--a"bé'r to recovery

- Duty may be discharge'd'by warning of condition
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MOTOR DRIVEN EQUIPMENT LIABILITY
“THE COP RAN THE RED LIGHT AND HIT MY CLIENT!”

28




MOTOR DRIVEN EQUIPMENT LIABILITY

N Q_rden' of proof to
establish Official Immunity

29



 He acted ashet ugl
» CONSIDERED the Risk to the Public of Acting
e CONSIDERED Other Alternatives
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“OK I CAN GET PAST ALL THAT!”

WAIT... THERE ARE EVEN MORE
HURDLES--EXCLUSIONS FROM LIABILITY

A. TCA Expressly Excludes Cel n Activities from Liability

— Sexual Assaults; TDCJ. v Campos

— Excessive Force; Gordon

— But cannot allow third parties to commit
intentional torts; Delaney v. UH




ELECTION OF REMEDIES

“FORGET IT, I WILL SUE THE EMPLOYEE!”

e

Forces Plaintiff to make an election of whether to
sue individuals or entities.

Settlement and judgment will bar claims against
other potential parties.
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A. SECTIONS 101.106(A)(B) TCA

Anirrev

employees rege
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ion is a judgment
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— Contest that the employee is liable in his individual
capacity. Texas Adjunct Gen’ls Office

A &4
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e |f Employee egations:
— If the s } claims el rk in the course
of dutie: 1in th city. Alexander v.

Walker

e Statute of limitation:

— Statute of limitation is tolled if entity is named in a timely
b fashion. Bailey 51
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