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CONTRACTING WITH THE KING i

SCOPE AND BOUNDARIES OF A. A Brief History of Sovereign

SOVEREIGN I MMUNI TY or @A The Ga nmmuaity.

Throneso (1t 6s a Gr eatl Dahe Orifirs rof Savereigddmmunity in

Wedding)* American and Texas Jurisprudence.
Although the origins of sovereign

l. INTRODUCTION immunity extend back to the English monarchy,

This article analyzes sovereign immunity
and the extent the Texas Legislature waived
sovereign immunity through enactment of the
Texas Tort Claims Act (th& CAoor fiActd). The
article begins by outlining the application and
effect of commordaw sovereign immunity.
Next, the article analyzes various provisions of
the Act, including the
these provisions, focusing on: (1) sovereign
immunity and ort liability of governmental
entities at common law; (2) how sovereign
immunity can be waived; (3) the waiver of
sovereign immunity for tort liability under the
Act; (4) the exclusions and defenses to liability
under the Act; (5) submission of a
premisediability case to the jury; and (6) various
miscellaneous issues that arise in tort suits against
governmental entities.

. SOVEREIGN IMMUNITY

Generally, governmental entities that
enjoy sovereign immunity are not liable for the
torts of their employees, adrst a constitutional or
statutory waiver of that immuniyT e x .
Transp. v. Able35 S.W.3d 608, 611 (Tex. 2000);
Lowe v. Tex. Tech Univ540 S.W.2d 297, 298
(Tex. 1976). The Act, for example, imposes
liability based upon the condition or userefl
and personal property and common law standards
of liability. At the same time, where the Act or
other statute or constitutional provision does not
specifically waive governmental immunity from
suit and liability, common law sovereign
immunity remais the rule of law. Therefore,
understanding the extent and basis for liability
under the Act requires an understanding of
sovereign immunity and common law premises
liability.

! Thanks to Drew Edge, Blaire Knox and
Natalie Mahlberg for their help preparing this paper.
And thanks to Kay Cartwright faiaking our writing
and makingt readable angresentable.

it has been recognized in this country since the
drafting of our Constitution. Alexander Hamilton
spoke of sovereign immunity in the Fedesali
papers saying:

It is inherent in the nature of
sovereignty not to be amenable

C 0 ua suitsod an iindivideat vathoatt at i o n

its consent. This is the general
scheme and the general practice
of mankind; and the exception,
of one of the attributes of
sovereignty, isnow enjoyed by
the government of every State in
the Union.

THE FEDERALIST No. 81, at 487 [Alexander
Hamilton][Clinton  Rossitor Ed., 1961].
Hamilton made this statement in part to assuage
fears that the new constitution would abrogate
stat esd munitye Wiehitagralls $tate
Hosp. v. Taylor 106 S.W.3d 692 (Tex. 2003).
State sovereign immunity was preserved by the

D e p 6Qonstitdtion.Alden v. Maine 527 U.S. 706, 713,

119 S.Ct. 2240, 144 L.Ed. 2d 636 (1999gyers

v. Texas 410 F.3d 236, 240 ¥ Cir. 2005).
Thus, sovereign immunity is sometimes linked to
theif ut il e fiction that
and sovereign i mmuni ty
principle of jurisprudence in all civilized nations
[and in al/ st alraybors 10® f
S.W.3d at 69495 (quotingBeers v. Arkansa$1

U.S. 527, 529, 20 How. 527, 15 L.Ed. 991
(1857)).

In Texas jurisprudence, sovereign
immunity was first recognized by the Texas
Supreme Court, not by operation of the
Constitution or statutefiln 1847, this courheld

2 This paper is a shorten form of a longer paper
on sovereign immunity and therefore please
understand some short cites are not proceeded by a full
citation in this paper

t

of

6t he

, o=

o
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t hat o6no St at e can b e (Bex édt. 21, 2011h rWickitav Ralls State r t
without her consent and then only in the manner Hosp, 106 S.W.3d at 692. The purpose of
indicated by that C 0 n s esavereign immonity Brid govethoentatimmdriity)d n o't
cite the origin of that declaration, butitappearsto fii s pragmat i c: to shield t
be rooted in an early understanding of andconsequences of imprudent actions of their

s ov er e idgquotiggblosrer v. De Young g ov er nnte (internal quotation omitted)

1 Tex. 764, 769 (1847))Tex. Natural Res. Wasson 489 S.W.3d 27, 43132 (Tex.
Conservati on-D&vy mimdW.3d v . 2018) the stated reasons for immunity have

849, 863 (Tex. 2002) (Enoch, J., dissenting). changed over time. The theoretical justification

Thus, sovereign immunity in Texas jurisprudence  has evolved from the English legdtion that

came through recognition of the common law 6 [ t ] he King can do no wr
principle recognizing the inherent immunity of BLACKSTONE, COMMENTARIES *246, to

any governmental unit, not from statute orany 6accor d[ i ng] States the di
particular provision of the constitution.See with their statukediMa sover

Wichita Falls State Hospl06 S.W.3d at 692.

2. The Purpose of Sovereign Immunity.
Generally, the courts recognize
sovereign immunity as serving two purposes.
The first purpose is to preclude second guessing
of certain governmental actions and decisions.
SeeTex. Depodt of
v. Mega Child Care, Inc145 S.W.3d 170, 198
(Tex. 2004). See al€ity of El Paso v. Heinrich,
284 S.W.3d 366, 37I3 & n.6 (Tex. 2009)
(l'itigati on cta camtok statb e

action by imposing liability on the State ( i t al

in the original). Thus, policy level disions,
decisions regarding budgeting and allocation of
resources, decisions regarding the provision of
certain services (fire, police, and emergency
services) and decisions regarding the design of
public works cannot be the bases of suiw.

Bell Tel., L. P. v. Harris County Toll Road Auth.
282 S.W.3d 59, 68 (Tex
often noted, the Legislature is best positioned to
waive or abrogate sovereign immunity because it
allows the Legislature to protect its policymaking
f un ctld dimenal quotation and citation
omitted) Wasson Interds, Ltd. v. City of
Jacksonville 489 S.W.3d427 (Tex. 2016) See
Tex. Home Mgmt. v. Peayy89 S.W.3d 30, 43
(Tex. 2002);TEX. Civ. PRAC. & REM. CODE §
101.021. Second, the courts recognize that
soverei@n immunity serves to protect the public
treasury. Ben BoltPalito Blanco Consol. Ind.
Sch. Dist. v. Tex. Political Subdivisions Prop.
Cas. Self Ins. Fun@12 S.W.3d 320 (Tex. 2006).
Tex. Depo6t of,3556.WRk648
(Tex. 2011);Rolling Plains Groundwater Cons.
Dist. v. City of Aspermont2011 WL 5041964

Commdén v.
760, 122 S.Ct. 1864152 L.Ed.2d 962 (2002)o
O6protect[ing]
S.W.3d at 695Regardless of which justification
is most compelling, however, it is firmly
established thatéan important purpose [of
immunity] is pragmatic: to shield the pubfrom

Pr ot ect ithe ecos& dRa gomdequénoes yof iEprovident

actions of their governmerits ) City of Houston

v. Williams, 353 S.W.3d 128, 131 (Tex. 2011).
In theRusk State Hospitalecision, the Supreme
Cauit dgairzaffidnedjithat one of the purposes of
sowergign immanity and early rulings on the issue
of immunity to file suit, is to avoid the wasting of
tax dollars on defending suits, including on
discovery, where claims are barred by immunity.
Houston Belt & Terminal RR Co. v. City of
Houston 487 S.W.3d 154, I5(Tex. 2016) Arfi
important justification for this immunity is
pragmati c: it shiel ds

.and 2abigeuéences of ifiphosident actiois afitheir

governments.  Yet the pragmatic rationale
supporting this immunity also helps to delineate
its limts fext endi ng
using state resources in violation of the law would
not be an efficient way of ensuring those
resources
Hospital v. Black 392 S.W.3d 88, 97, 106 (Tex.
2012); Heinrich, 284 S.W.3d375 (one of the
goals/purposes of sovereign immunity is to
protect the public fisc). See alstearts Bluff
Game Ranch, Inc., v. Staté81 S.W.3d 468, 489
(Tex. 2012)(Texas Supreme Court refused to find
a waiver of immunity in part because

v govefhmmental i ity would be left weighing

fito act in the

defending

whet her
Ver sus

ar e ) sRuskrState a s

S. C..535Us1t743, Port s

tThyr, 1960 bl i ¢t

it he

i mmunity 1

bes

l awsuitso,
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This protection also extends to suits s hi el ds our state governr

attempting to try the
State v. Lain 162 Tex. 549, 349 S.W.2d 579
(1961). But seeTex. Parks & Wildlife v. The
Sawyer Trust354 S.W.3d 384 (Tex. 2011); Lain,
329, S.\W.2d at 581Parker v. Hunegnaw364
S.W.3d 398 (Tex.App. Houston [14 Dist.]
2012); State v. BP_ Am. Prod. Co290 S.W.3d
345, 35758 (Tex.Appd Austin 2009)(sovereign
immunity does not bar suit where it has been
determined that plaintiff and not the State has
superior title and right of possession, therefore
sovereign i mmuni ty
trespass to try title suit against the State of Texas).
Allowing plaintiffs to bring suit and
recover judgments would force governmental
entities to take money from other activities
(providing police protection, building public
improvements, and providing social services) and
expend those funds to defend law suits and pay
judgments. Wichita Falls State Hosp 106
S.W.3d at 698.Catalina Dev., Inc. v. County of
El Pasp 121 S.W.3d 704 (Tex. 20035eeRusk
State Hospital vBlack, 392 S.W.3d at 97, 106.

Subjecting the government to
liability may hamper

governmental functions by
shifting tax resources away from
their intended purposes toward
defending lawsuits and paying
judgments. ... Accordingly, the

Legislature is better suited than

the courts to weigh the
conflicting  public  policies
associated with waiving

immunity and exposing the
government to increased
liability, the burden of which the
general public must ultimately
bear.

IT-Davy, 74 S.W.3d at 854%eeWasson
Intereds, 489 S.W.3d427 (Tex. 2016) Brown &
Gay Engineering, Inc., v. Olivare461 S.W.3d
117 (Tex. 2015)( i Sovereign
protects the public as a whole by preventing
potential disruptions of key government services
that could occur when government funds are
unexpectedly and sulasitially diverted by
l'itigati on.

ftHahoweers improvideht,e harshp unjpst, @p er t vy .
infuriatingly boneheaded t
seemb ) Bacano v.i Trexy Historical
Commobanl S.W.3d 161, 172 (Tex.App.

Austin 2013, no pef)) Tooke 197 S.W.3d at
33li32Bacon v. Tex. Hills t or i
S.W.3d 161, 172 (Tex.AppAustin 2013, no

pet.)) ;Tooke 197 S.W.3d at 33B2 (It remains

a fundamental principle of Texas law, intended
fito shield t he publ i c fr
consequences of improvident actions of their

C a

di dgorveatr n mp#agis Lavatye HosB ADE&tS v.

Tombal Hosil 288 6.W.3d 838, 847 (Tex.
2009) ([t}he judicial task is not to refine
legislative choices about how to most effectively
provide for indigent care and collect and
di stribute taxes to pay f ol
is to interpret legislaton asgi i s w3w. tt eno)
BellTeL,at 68 (filb]Jut as we hayv
Legislature is best positioned to waive or
abrogate sovereign i
allows the Legislature to protect its policymaking
f unct Momyreov) Ramirez 109 S.W.3d
741, 748 (Tex. 2003) (Al o] u
seconeguess the policy choices that inform our
statutes or to weigh the effectiveness of their
results; rather, our task is to interpret those
statutes in a manner that effectuates the
Legislatureds intento).

The courts have recognized that one
element of sovereign immunity, immunity from
suit, is critical to allowing governmental entities
flexibility in dealing with their contractual
obligations. The Texas Supreme Court has
repeatedly stated that immunity fromitsserves
the purpose of allowing governmental entities to
avoid contractual obligations. Sovereign
immunity and precluding suits for breach of
contract prevent governmental entities from
being bound by policy decisions of their
predecessorsid.; City of Houston v. Williams
353 S.W.3d 128, 131 (Tex. 2011)(The purpose of
sovereign immunity and governmental immunity

ii s pragmati c: to shi

mmu n i

el d t

i mand conhsequences of.imprudent actions of their

g ov er n niebavy, 74 5.W.3d at 854. nl

thelT-Davydecision, the Supreme Court went so
far as to say that forcing a contractor to obtain
legislative permission to sue insures current

0 [ S] o wféicrale arg not boundnbyrnaong tgrm goatraasr a | | y
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made by their predecessorgd. Thus, in the
contractual reah, the Supreme Court has
expressly recognized that immunity allows
governmental entities to breach their contracts
and rely upon immunity to preclude suit when it
is determined that contract no longer serves the
best interest of the entity.

While Justice Hecht has stated that
sovereign immunity must not be used as a means
of stealing goods or services from contractors and
a majority of that court continues to hold out the
possibility that a governmental entity may waive
immunity by contractio date the Texas Supreme
Court has not found a single instance in which a
governmental entity has waived its immunity
from suit by its conductSeelT-Davy, 74 S.W.3d
860-61 (Hecht, J., concurring), 8&3! (Enoch, J.,
dissenting). Consequently, persordoing
business with the State of Texas, counties, cities
and other governmental entities in Texas may be
doing so at their own risk. These contractors
cannot depend upon being able to bring suit for
damages in case the governmental entity breaches
the corract. Contractors should adjust their
price, closely monitor
performance of its obligations, not perform
additional services or some combination of these
in order to deal with the risk created by sovereign
immunity. However, aecent decision by the
First Court of Appeals reaches the conclusion that
immunity from suit for contract can be waived by
t he St at €IléxsS. dniv.nvdState Street
Bank & Trust Co,.212 S.W.3d 893 (Tex.Apf.
Houston [1st Dist.] 2007, pet. den)ed But see
Leach v. Tex. Tech Univ335 S.W.3d 386, 400
(Tex.Appd Amarillo 2011, writ pending)
(refusing to find a waiver by conduct based on the
Texas Supreme Courtbs
follow the holding inState Stree}

Over the last two yesa, the Texas
Supreme Court and the courts of appeal have
combined these two separate reasons for
sovereign immunity, precluding second guessing
of decisions by the administrative and legislative
branches and protecting the public treasury, into
one over eaching basis for immunity. The courts
now focus on sovereign immunity as serving the
purpose of preventing litigation from being used
to control the actions of the State and other
governmental entitiesHeinrich, 284 S.W.3d at
372-73; Combs v. City of Wbster 311 S.W.3d

Secretso

85, 9091 (Tex.Appd Austin, 2009).
Interestingly the Texas Supreme Court
considered t he i ssue

governmental entities through litigation, when it
decidedCobb v. Harringtoriback in 1945.Cobh
144 Tex. at 36%6.

3. What Governmental
Sovereign Immunity?
Sovereign immunity extends far beyond
the state itself. The
subdivisions also enjoy sovereign immunity.
Gener al Ser vs .-TeClosaatidn
Co, 39 S.W.3d 591, 594T€x.2001) Lesley v.
Veterans Land Board352 S.W.3d 479Tex.
2011);Lowe v. Tex. Tech Uniy540 S.W.2d 297
(Tex. 1976);Tex. A&M Univ. v. Bishop 996
S.w.2d 209, 212 (Tex.App.Houston [14th
Dist.] 1999,r ev 6 d on
605 (Tex. 200Q)Clark v. Univ. of Tex. Health
Science Ctr. 919 S.Ww.2d 185, 1888
(Tex.App. Eastland 1996, n.w.h.).
Consequently, state agenciesand state
universities, have sovereign immunityLowe,

Entities Enjoy

st

V.

of

a

L

Q B5hSsen.3d gr ound

54h at 2§80 (Tex.r 19T HeidelaVy. Wechita i t v 6 s

County, 84 Tex. 392, 19 S.W. 562, 563 (1892).
Additionally, A[ p] ol i ti cal
stat® such as counties, municipalities and
school district§ s har e t he
i mmu n i WagsondlInterests, Ltd. v. City of
Jacksonville 489 S.W.3d 27, 42930 (Tex.

2016). Svereign immunityalso protectsstate

junior colleges, hospital districts, and other
specialpurpose governmental districts. TEX.
Civ. PrRAC. & REM. CoDE § 101.001(2)(AXB);
San Antonio Independent School Dist.
McKinney, 936 S.W.2d 29 (Tex. 1996). See

V.

hloyddv. EQC Res.n the. 95@ S.wW2d Ald, t

122123 (Tex.AppiHouston [14th Dist.] 1997,
no pet); Bennett v. Brown County Water Imp.
Dist. No. 1 272 S.W.2d 498 (Tex. 1954)illacy
County Water Control and Improvement Dist.
No. 1 v. Abendoth, 177 S.W.2d 936 (Tex. 1944);
Biclamowicz v. Cedar Hill Indep. School Dist.
136 S.W.3d 718 (Tex.AppDallas 2004, no pet.
h). AiWhen performing
political subdivisions derive governmental
i mmunity from
City of Houston v. Williams 353 S.W.3d 128,
131 (Tex. 2011).

(0]

the n$ttyt @0 s

subdi vi

stateods

gover nm



SOVEREIGN IMMUNITY & THE TEXAS TORT CLAIMS ACT

Chapter 8

or fThe Chamber of

Sovereign immunity as it applies to local
governmental entities is often referred to as
Afgover nment darrisiCaunty Hospt y .
Di st . v T o mb, @83 5. WRday &2
( A pvgrimental immunity, like the doctrine of
sovereign immunity to which it is appurtenant,
involves two issues: whether the State has
consented to suit and whether the State has
accepted l|liabilityo).

Courts look to thdinature, purpose and
powers of an entity in determining if the entity is
a governmental entity that will enjoy sovereign or
government al Bem BaltRalitd y 0
Blanco Consol. ISD v Tex. Political Subdivisions
Prop. Cas. Self Ins. Fund12 S.W.3d 32 (Tex.
2006), the Texas Supreme Court had to determine
whether a governmental group risk pool made up
of cities, counties, school districts, special
purpose districts and other political subdivisions
was a political subdivision of the state that
enjoyed svereign immunityld. In determining
whether the pool was a governmental entity, the
Supreme Court considered the fact that the Texas
Government Code 6 qilocald e f
governmento includes
subdivisionsld. The Court went omo note that
the pool hadipowers of government and [had] ...
the authority to exercise such [governmental]
rights,
Based on these factors, the Court held that where,
as with t he Agoemihg stautony
authority demonstrates legislative intent to grant
an entity the nature, purpose and powers of an
arm of the state government, that entity is a
government undiat32%26 tSee i t
also LTTS Charter School, Inc. v. C2
Construction, Ia., 342 SW.3d 73 (Tex. 2012):
LTTS Charter School, Inc. v. C2 Construction,
Inc., 358S.W.3d 725, 734 (Tex.App.Dallas
2012, pet. pending)Klein v. Hernandez 315
S.W.3d 1(Tex. 2010) (by provision of statute
Baylor Medical School is a state agency and
erjoys sovereign immunity).

Governmental group risk or self
insurance pools are political subdivisions of the
state that enjoy sovereign immunityld.
Governmental group risk or self insurance pools
are political subdivisions enjoying immunity in
their own fght and not just because they are
composed of entities which have sovereign
immunity. 1d. at 326. The Court found that

Secretso

governmental self insurance or group risk pools
are local governmental entities, similar to cities,
and school districtsld.

Ho s p In LTTS Charter School, Inc. v. C2

Construction, InG.342 S.W.3d 73 (Tex. 2012),
the Texas Supreme Court did not address whether
an operenrollment charter school is entitled to
immunity from suit and immunity from liability
but rather addressed whether an egemliment
charter school is entitled to bring an interlocutory
appeal under Chapter 51 of the Civil Practice and
Remedies Code. Chapter 51 of the Civil Practice

.add Remedies Code, authorized governmental

entities to bring interlocutory appeals from denial
of motions raising immunity but does not define

what constitutes a governmental entitg. The

court turned t o t he TCAO ¢
fgovernmental unitdo to deci
as empowered to bring interlocutory appeals.

The TCA defines gmrnmental entities to

i nclude any fiinstituti on,

government the status and authority of which are
derived from the Texas Constitution or from laws
passed i by n the o Eegislature under the

¢ oGrbni sntait tidiofaquistingd.e Cip.dPRAC. &1 c a |

ReM. CoDE §101.001(3)(D)). Rather than
determining if operenrollment charter schools
have governmental status or authority derived

pri vil eddea 325.a n dfror thenTexasiConstitution ar laws passed by the

Legislature under the Constitution, the Supreme

e n Court folldved the same analy it relied upon in

the UIL case to opegnrollment charter schools.
Id.

Specifically, the Texas Supreme Court
aused on te role, powers and limitations
placed on opeenrollment charter schools in
deciding whether they are governmental entities
detemining whether it was a governmental entity
under the Tort Claims Actld. The Court noted
that open enrollment charter schools are
Aindi sputablyodo part of t
system, these schools have an explicit grant of
authority under Titlellof the Education Code, are
schools open to general enrollment which receive
funding from the State of Texas and cannot
charge tuition.Id. These schools are subject to
the Competitive Bidding Statute, the Public
Information Act, and the Open MeetingstAld.
These factors/characteristics led the Supreme
Court to conclude that,
Legislature considers [open enrollment charter

he

i We
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schools] to be an 6éi nst ¢raated provides indicatesl mthatypen enrollment g a n
government &8 under t he Taharter s€hboks iemoyed Aronunityato the $aimeu s
eni tl ed to take an ildat e rdxtentas public gchoolmiptrects. at 784 The . 0

The Supreme Court specifically
left unresolved the question of
whether open enrollment charter
schools are immune from suit.
LTTS Charter Schoal, Inc. v. C2
Construction, Ing. 342 S.W.3d
73 (Tex. 2012). Additionally,
the Supreme Court specifically
noted that it was not addressing
whether the Legislature has the
authority to confer immunity
from suit. Id. Previously, the
Supreme Court held that the
judiciary determines thecepe of
immunity, including  which
entities enjoy immunity from
suit and which claims that are
barred by, but only the
Legislature can waive immunity.
Id. The Court appears to be
reminding the  Legislator,
governmental entities, and civil
litigants that wheher an entity
enjoys immunity from suit, is
determined by the judiciary and
that the Texas Supreme Court
will look to the purpose, powers,
and restrictions on entities and
how well they match those of
known governmental entities in
deciding if they enjoymmunity

from suit. Id.

After the Texas
that operenrollment charter schools were
governmental entities entitted to take

interlocutory appeals from jurisdictional rulings
under Chapter 51 of the Civil Practice and
Remedies Codehé Dallas Court of Appeals
addressed the question of whether oepen
enrollment charter schools enjoyed immunity

from suit. LTTS Charter School, Inc. v. C2
Construction, Ing. 358S.W.3d 725, 734
(Tex.Appod Dallas 2012, pet. pending). The

Dallas Court of Appals began its analysis by
acknowledging that the provisions of the
Education Code under which charter schools are

Dallas Court went on to conclude that the
language in the Education Code implies that open
enrollment charter schools enjoy immunity from
suit to the same extent that public schools and that
any waiver of immunity from suit or liability for
public schels would also apply to open
enrollment charter school$d. 734-35.

Like the Supreme Court, the Dallas Court
noted that the judiciary branch, not the legislative
branch, determines the boundaries of the
common law doctrine of sovereign immunity,
including what entities enjoy immunity from suit.
Id. at 735 (relying onCity of Galveston 217
S.W.3d at 471Tooke 197 S.W.3d at 331). The
Dall as Court then foll
analysis inJIL as well as its previous decision in
LTTS and looked athe role of open enroliment
charter schools, as well as the powers and
restrictions placed upon them, to conclude
whether an open enrollment charter school enjoy
immunity suit. The Dallas Court of Appeals
noted that the Supreme Court had determined
open @r ol | ment charter
statutorily declared to be part of the public school
system of the state; (2) derive authority to wield
the powers granted to traditional public schools
and to receive and spend tax dollars (and in many
ways to functioras a governmental entity from a
comprehensive statutory scheme); (3) have
responsibility for i mpl em
system of public education; and (4) are generally
subject to state laws and rules governing public
schools, including regulation of openegtings
and access t o pld fitaiioo i

owed

scho

nf or

S u p r andrirdern@hoiatationsdomitteld Id. mt 35nTHus,

the Dallas Court of Appeals found that open
enrollment charter schools do enjoy immunity
from suit. 1d. at 736.

The Austin Court of Appeals found that
University Interscholastic
governmental entity that enjoys sovereign
immunity through its connection with the
University of Texas. The Austin Court found that
UIL enjoys sovereign immunity becaus is part
of the University of TexasUIL v. Sw. Officials
As s 6 n 319 8.W.Bd at 9583. This holding
was based on the fact that the UIL was referenced
by statute as being part of the University of
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Texas, it had to report and account for all its
activities and funds to state governmental
entities, by statute it has rule making authority
over high school sports and participation in those
sports, the Texas
that it was subject to the Public Information Act,
UIL was sulpect to Sun Set Laws, and, like other
state entities, by statute, mandatory venue for
suits against UIL is in Travis CountyJIL, 319
S.W.3d at 95%63.

The lesson of théBen Bolt UIL and
Klein decisions is that, if a defendant is an entity
that performggovernmental related functions, it
may enjoy governmental immunity for those
functions. Klein, 315 S.W.3d 1. IKlein, the
Texas Supreme Court noted that the Texas Health
& Safety Code granted Baylor Medical School, a
private medical school, full sovegei immunity
in connection with the provision of medical care
at an indigent care hospital by employees or
students of Baylor Medical Schodd.

Whether a city enjoys sovereign
immunity depends upon the capacity in which it
acts. Wasson Interests, Ltdv. City of
Jacksonville 489 S.W.3d 427(Tex. 2016).
Cities act in either a governmental capacity or a
proprietary capacity.ld. SeeDilley v. City of
Houston 222 S.W.2d 992, 993 (Tex. 1949);
Barges v. City of San Antonj@1 S.W.3d 347,
356 (Tex.Appi San Antonio 2000, pet. denied).
Governmental functions are tho8efjcts done as
a branch of the stadesuch as when a city
Gexercis¢s] powers conferred djit] for purposes
essentially public ... pertaining to the
administration of general lsavmade to enforce
the general policy of the sta® such as
imposed by law or assigned by the statasson
489 S.W.3d127, 433(Tex. 2016). fPropriety
functions are those functiongerformed bya
[municipality], in its discretionprimarily for the
benefit of those within the corporate limits of the
muni ci paldi When a city acts in a
proprietary capacity, it is not acting as an arm of
the government; it does not have sovereign
immunity and is therefore liable as a private
citizen for the torts of its employeedd.; Dilley,
222, SW.2d at 993. When a city @dh its
governmental capacity it enjoys full sovereign
immunity as an agent of the sovereign, the state.

Attor
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Wasson 489 S.W.3d 42{Tex. 2016);Dilley,
222 S.W.2d at 993.

Beginning in 2003, the Texas Supreme
Court began to delineate between the kind of
imenynityGgepliceble #olthe Stat® dnd its engitied, o u n d
and the kind of immunity applicable to local
governmental entities that derive their immunity
from the state but are not state agencidichita
Falls State Hosp. v. Taylot06, S.W.3d 692, 694
n. 3 (Tex.2003). As the sovereign, the state and
itsagenciesenjofs over ei gn ldifnmuni ty.
addition to protecting the State from liability . . .
[sovereign immunity] also protects the various
divisions of state government, including
agencies, boards, hospal s, and ldini ver s
(citing Lowe v. Tex. Tech Uniy 540 S.W.2d 297
(Tex. 1976)). On the other harfjovernmental
immunityd is the proper title for the immunity
from suit and liability enjoyed by political
subdivisions of the state, such as mies, cities,
and school districtsHarris County Hosp. Dist v.
Tombal | R288 8.W.3d888s842 (Tex.
2009); Wichita Falls State Hosd06, S.W.3d at
694 n. 3.1d. The protections of governmental and
sovereign immunity are the same, except as we
shall see, where a political subdivision of the state
is sued by or sues, the State or its agencies. For
convenience, the terifisovereign immunity is
used in this paper toefer to the immunity
enjoyed both by the State of Texas and its
agencies, as well as political subdivisions of the
state.

4. What Branch of Government Can Waive
Sovereign Immunity for a Class of
d ut Gozesnmental Defendants or for a
Particular Type of Claim?
While it may have been a decision of the
Texas Supreme Court that first interjected
sovereign immunity into Texas jurisprudence, the
court has consistently held that any waiver of
immunity rests within the sole discretion of the
Texas Legislature.

Most soveeigns have long
abandoned the fiction that
governments and their officials

can 6do no wrong. 0
degrees, states and the federal
government have voluntarily
relinquished the privilege of

To
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absolute immunity by waiving
immunity in certain contexts.

Courts in other jurisdictions have
occasionally abrogated
sovereign immunity by judicial
decree.We have heldhowever
that the Legislature is better
suited to balance the conflicting
policy issues associated with
waiving immunity

Wichita Falls Sate Hosp 106 S.W.3d at 6996
(emphasis added).

The Texas Supreme Court decisions are
in conflict over the question of whether the
Legislature can empower agencies of the
administrative branch and/or local governmental
entities to waive immunity. Compae Univ. of
Tex. at El Paso v. Herrera22 S.W.3d 192, 201
(Tex. 2010)(court does not reach the issue of
whether the University of Texas at El Paso can
waive its immunity through its personnel
policies) andCity of Dallas v. Albert354 S.W.3d
368(Tex.P11);Tex . Natdl Res.
v. IT-Davy, 74 S.W.3d 849, 8538 (Tex. 2002).

In IT-Davy, the contractor argued that the agency
waived its immunity from suit by the terms of the
contract. The Supreme Court rejected this
argument
Legislature can waive sovereign immunity from
suit  in a  breaclof-contract  claim.
Admi ni strative
government 06s
consequently cannot waive immunity from suit.
It also follows that admiistrative agents even
those who have authority to contract on the
agencyodsc amentoal fwai ve
i mmunity from suit. o

The Supreme Court had an opportunity to
re-state thdT-Davy holding in 2010 but refused
to address the issue of whether the Legislature
refused to address the issue of whether the
Legislature could empower agencies to waive
their immunity from suit. See Herrera 322
S.W.3d at 201. Herrera claimed that UTEP had
waived immunity by means of its Personnel
Handbook.Id. The Supreme Court did not reach
the issue of whether UTEP had the power to
waive its own immunity, instead deciding that the

Secretso

language in the handbook could not be read as a
waiver of immunity. Id.; seeLeach 335 S.W.3d
at 39495 (finding that
procedures enacted pursuant to the Education
Code did not waive immunity). Similarly, the
Texas Supreme Court has never expressly
resolved the issue of
waive immunity, instead finding the language in
the charter was insufficient to constitute a waiver.
Tooke v. City of Mexia 197 S.W.3d 325, 344
(Tex. 2006).

However, the Supreme
in Albert seems to indicate that the Court now
takes the posibin that a governmental entity
cannot waive its own immunity, except by way of
creating a right to offset when it brings a claim
against an opposing partyAlbert arose out of
claims by Dallas firefighters and policemen that
they were not being paid in amdance with the
terms of an ordinance passed by public
referendum. Albert, 354 S.W.3d 368, 370. The
City counterclaimed saying that some of the
plaintiffs have indeed been overpaid. The
officers asserted that the City had waived
immunity by filing itscounterclaim and/or by the
Passagevof theCoodimanéen The Supreme Court
agreed that once the City filed the counterclaim,
the trial court had jurisdiction over any properly
asserted germane claims that could offset the
amount of t he Cheplainifls. c |

h o | ddsclear., Onliithee x a lgl. atlI3Z wHowever, the Court held that the filing

of the counter claim was NOT a waiver of
immunity by the City. Id. The Supreme Court

agenci e weénaando hofuathat just asf the Dallas City
admi ni st r @duncilceuld ndt waave imrnunity pygpasdirjg an

ordinarce and the voters of the city could not
waive immunity by ordinance resulting from a
referendum. Id. at 379380. Albert and

t h $harylandaMpternScppld €orp v. City of Alton

suggest that at present the Supreme Court is
unwilling to find that a governmental &y can
take actions to waive its own immunityld.;
Sharyland Water Supply Corp v. City of Alton
354 S.W.3d 407 (Tex. 2011)(rejecting the idea
that courts can find a waiver of immunity from
suit by conduct).

The Texas Supreme Court has repeatedly
noted that, because of the consequences that
come with waiving immunity, the Legislature is
in the best position to make those policy
decisions.Albert, 354 S.W.3d 368, 37Fomball

Uni vel

whett
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Regional Hosp.283 S.W.3d at 847 ([t]he judicial
task is not to refine ledegtive choices about how
to most effectively provide for indigent care and

Under common law, ayernmental
entities enjoyed full sovereign immunit@tate v.
Snyder 18 S.W. 106, 109 (Tex. 1886jpsner v.

collect and distribute taxes to pay for it. The De Young1 Tex. 764 (1847Buchanan v. State
judiciarybds task is to 89BWed239 240 (TéxeCvi AppAmariloon as i
wr i t tSe.nBell) Tel., L.P. v. Harris County 1936, writ refod). Sovere

Toll Road Auth, 282 S.W.3d 5968 (Tex. 2009) the State, its agencies, political subdivisions and

(Al blJut as we have of t eodfficimsoftora dujts far daanagesdedi Sigh a.t ur e i
best positioned to waive or abrogate sovereign Tex. S. Univ, 951 S.W.2d 401, 405 (Tex. 1997).

i mmunity O6ébecause this allows the Legislature to
protect its policymaking f Bavereigh agmmanjty, emdradesnt yr e v .

Ramirez, 109 S.W.3d 741, 748 (Tex. 2003)
(fo]J ur rol e
choices that inform our statutes or to weigh the

effectiveness of their results; rather, our task is to from suit without legislative
interpret those statutes in a manner that consent, even i f t he
effectuates theThegic®luat 0 dabiltyis nottisued.09econd,
deferencdo the Legislature to decide whether to the State retainsnmunity from
waive immunity derives from both the principals liability though the Legislature
related to separation of powers as well as the has granted consent to the suit.
Legislature being better suited to make the
decisions regarding allocation of resources. Id. (citations omitted)T e X . Depdt of Tr e
Tomball R @88 &.W.3HtB48p . See Jones 8 S.W.3d 636, 638 (Tex. 1999)
Sw. Bell Tel., L.P,.282 S.W.3d at 68. (Alilmmunity from liability and immunity from
At the same, the Texas Supreme Court s ui t are two distinct prin

has nofiabsolutely foreclosed the possibility that
the judiciary may abrogate immunity by
modifying the common law. Id. Justices Hecht
and Enoch have written concurring opinions in
which they have noted that unless the Legislature
addresses certain problems with sovereign
immunity and/or the Tort Claims Act, the Texas
Supreme Court may act to abrogate immunity for
the pupose of forcing the Legislature to a8ee
IT-Davy, 74 S.W.3d 863 (Enoch, J. Dissenting)
(stating the Supreme Court should abrogate
sovereign immunity in all breach of contract
cases).T e X . Depot of Cr i mi
51 S.W.3d 583, 59692 (Tex. 2001) (Hecht, J.,
concurring) (noting that the distinction between
use of property for which immunity has been
waived and notuse of property for which there
is no waiver creates distinctions that cannot be
justified, articulated, explained, or undeisd;
thus, judicial abolition of immunity may be
necessary to prompt Legislature to enact
legislation for determining when immunity is
waived for the nofuse of property).

B. Sovereign Immunity at Common Law
and the Two Forms of Immunity.

€ -guess the molicy t o

two principals: immunity from
S e suitanadlimmunity from liability.
First, the State retains immunity

Supreme Court went on to explain the differences

between the twdifferent aspects of immunity.

Immunity from suitbars a suit
against the State unless the State
expressly gives its consent to the
suit. In other wordsalthough
the claim asserted may be one on
which the State acknowledges
liability, this rule precluds a
remedy until the Legislature
consents to suit. ...
Justice v. Mi | |
Immunity from liabilityprotects
the State from judgments even if
the Legislature has expressly
given consent to the suit. In
other words, even if the
Legislature  authorizes  suit
against the State ¢hquestion
remains whether the claim is one
for which the State
acknowledges liability.  The
State neither admits liability by
granting permission to be sued.

er
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Federal Sign v. Texas Southern Univ. liability, thus making immunity from suit and
951 S.W.2d 401, 405 (Tex. 1997gitations I i abifeixtt y n Ageske2900S.W.3d at
omitted); State v. Lueck 290 S.W.3d 876 (Tex. 882. Thus, the plaintiffo

20009) (AT ] mmunity fromrsiualt dosurat djsu rénuamudnshdrii cotniad n
guestion of whether the State has expressly ability to prove liability. Id. SeeHearts Bluff

consented to suit. é Ga@e Rarch) lac., wo $tdiee 381 SHAA3d dt- 482
immunity from liability determines whether the 83. The Texas Supreme Court held that the trial
State has accepted liability even aftérhias court |l acked jurisdiction
consent e Harris GourgyuHospoDist. v. claims because the plaintiff could not establish
Tomball R 288 6.W.3d-888s 842 (Tex. that the governmentos actio

20009) (Al g]l]overnment al t ihemmuankitryg ofilhbaitnhd ff ds |
doctrine of sovereign immunity to which it is

appurtenant, involves two issues: whether the 1. Sovereign Immunity as it Applies to
State has consemtéo suit and whether the State Torts.

has accept BedRuskiStatb Hospitel v 0 ) . With regard to tort claims, the State and
.v_Black 392 S.W.3d at 95, 101, 108 its political subdivisions enjoy complete

(immunity from suit implicates and impacts a  sovereign immunity (both immunity from suit
trial courtds jurisdi ct and habilityd |Lowe 0c5d0gshW.2date298id mber s ¢
the Texas Supreme Court disagree on whether its Texas state agency [and other political

impacts subjeematter jurisdiction or personal subdivisions] may not be sued or held leabor

jurisdiction); Dillard v. Ausin Indep. Sch. Dist. the torts of its agents in the absence of a

806 S.W.2d 589, 592 (Tex.A@pAustin 1991, constitutional or statutory provision that waives

writ denied); Holder v. Mellon Mortgage Co. [their] governmental immunity for alleged

954 S.W.2d 786, 804 (Tex.App Houston [14th wrongful actd T e x . Parks & Wildli

Dist] 1997,r ev6d on obBW3d gr Davig 688 S.W.2d 370, 372 (Tex.A@pAustin
654 (Tex. 1999);Missouri Pac. R.R. Co. v. 1999, pet. pending).Seeln re United Servs.

Brownsville Navigation Dist, 453 S.W.2d 812, Aut o. ,307SSWh3d 299, 307 (Tex. 2010).
813 (Tex. 1970); Harsfield,Governmental Thus, a plaintiff must establish both a waiver of
Immunity From Suit and Liability in Texa®4 immunity from suitand liability in order to
TEX. L. REV. 337 (1949);Jones8 S.W.3d at 638. successfully pursue to judgment a tort claim
See also City of Houston v Rhulé17 S.W.3d against the State or any of its political
440, 442 (Tex. 2013) (subject matter galiction subdivisions.

i s essential to a courtdéds power to decide a case
can be raised for the first time on appeal, and all 2. Sovereign Immunity as it Applies to
courts have the affirmative obligation to Contract Claims.

determine if they have subject matter Contract and quasiontract claims
jurisdiction). against governmental entities warrant special

Thus, sovereign immunity bars both suit  consideration. Recent decisions of the Texas
and liabilty absent express consent to suit and Supreme Court and several Texas appellate

liability being given. Jones 8 S.W.3d at 638; courts have clearlystated that governmental
Federal Sign951 S.W.2d at 4084older, 954 entities enjoy a limited degree of sovereign

S.w.2d at 808. Accordingly, any plaintiff immunity 7 immunity from suit only.
bringing suit for money damages against the State

had the burden of proving theatt had waived It has long been recognized that
immunity from both suit and liability.SeeCity sovereign immunity protects the
of Houston v. Arney 680 S.W.2d 867 State from lawsuits for damages,
(Tex.Appd Houston [1st Dist.] 1984, no writ). absent legislative consent to sue
AA statute waives | mmu rhe State. fTheetrmfisoseneign |,
i mmunity from |Luelh29ity, oimmubitgd ickually includes two
S.W.3d at 880. Statigesuch as the TCA and the principles: immunity from suit
Whistleblower Act waive immunity from suit and and immunity from liability.

10
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Immunity from suit bars legal
action against the State, even if
the State acknowledges liability
for the asserted claim, unless the
legislature hagjiven consent to
sue. Immunity from liability
protects the State from
judgments, even if the legislature
has expressly given consent to
sue. When the State [or other

WL 22964277.ButseePot t er Cnty. At t
Office v. Stars & Stripes Sweepstakek21
S.W.3d 460 (Tex.Ap@d.Amarillo 2003, no pet,)
(suit for injunctive relief barred by sovereign
immunity because there was nothing illegal about
seizure of eightiner machine).
The Texas Supreme Court explained the
basis for this exception in 1945 and reiterated it
in 2009. InCobb v. Harrington the Texas
Supreme Court explained,;

governmental entity] enters into
a contract with a private entity, it
gives up its immaity from
liability, but not its immunity
from suit

Aer-Aerotron, Inc. v. TexDep 6t 0,f997Tr ans p.

S.w.2d 687, 690 (Tex.Apd.Austin 1999, pet.
granted) (emphasis added).

See further discussion of sovereign
immunity in contract cases in section lll, D,
below.

3. Heinrich Sovereign Immunity as it
Applies to Claims for Injunctive and
Equitable Relief.

Sovereign immunity offers the State and
its subdivisions protection from the use of
litigation to control decision making or to access
the public treasury. The court has long
recognized an exception to immunity for suits
brought against stat#ficials, on the ground that
those officials have acted outside of their
statutory authorityHeinrich 284 S.W.3d at 371
73; E.g, Cobb v. Harrington190 S.W.2d 79,
712 (Tex. 1945). State officials are likewise
subject to the equitable remedy of mandanios.
re Smith 333 S.W.3d 582, 585 (Tex.
2011)(sovereign immunity will not bar suit for
mandamus, i.e., seeking to compel a ministerial
act that does involve thexercise of discretion).
Eg,.Tex.
126 S.W.2d 627 (Tex. 1939). Thus, the doctrine
of sovereign immunity did not apply to claims for
injunctive relief seeking to force governmental
officials to follow the law or to quiacting outside
the scope of their authoritydenrich 284 S.W.3d
at 371;Anderson v. City of Seven Point806
S.wW.2d 791, 793 (Tex. 199Bullock v. Calvert
480 S.W.2d 367 (Tex. 1972T:hompson 2003

Nat 61 Guard Armory

This is not a suit against the
State. This is not a suit to impose
liability upon the State or to
compel the performance of its
contract é. It is not
that is in essence one for the
recovery of money from the
State or in which a judgment
obtained would be satisfied by
the payment out of funds in the
State treasury. [T]he purpose of
[this sut is not] to control the
Land Commissioner when acting
within the scope of authority
lawfully conferred upon him.
This action is for the purpose of
obtaining a judgment declaring
that respondents are not motor
carriers as defined by the tax
statute, and #tt petitioners, in
endeavoring to compel
respondents to pay the tax, are
acting wrongfully and without
legal authority. The acts of
officials which are not lawfully
authorized are not acts of the
State, and an action against the
officials by one whose righ
have been invaded or violated by
such acts, for the determination
and protection of his rights, is
Bt suit against the Kateamithin
the rule of immunity of the State
from suit.

Cobh 144 Tex. at 36866 (citations omitted).

The Texas Supreme Court returned to

this reasoning in theleinrich decision where the
court hel d:

A SJTuits to
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comply with statutory or constitutional As noted by the Supreme Court in
provisions are not prohibited by sovereign  Heinrich, often times the key to establishing
immunity, even if a declaration tddt effect entitlement to injunctive relief is proving that the

compels the payment of money. To fall within suit involves aministerial act in which the

this ultra vires exception, a suit must not persons sued have no, discretion in the act sought
compl ain of a gover nmend beodorhpelleccSouihsvestern BellcTelse o f
discretion, but rather must allege, and ultimately Emmett 459 S.W.3d 578, 587 (Tex. 2015);
prove, that the officer acted without legal Heinrich, 284 S.W.3d at 371Bagg v. Univ. of
authority orfailed to perform a purely ministerial Tex. Med. Branch 726 S.W.2d 582, 5885

act. CompareEpperson4d 2 S. W. 2d at (PeRApp. (Hiaduset on [ 14t h Dist. ]

tax collectorés duty . . nrei. Fhup suitssdclydeintrichand€dblgarei al 0)
Catalina Dev. Inc. v. County of El Pash21 not actions where litigation is used to control a

S.W.3d 704, 706 (Tex. 2003) (newly elected governmental entity but are instead instances
commissioners court immuneofn suit where it where judicial action is necessary to reassert the
facted wi t hin i ts d i s canteot of thestate &nd, thup, dmnotaltet public h e
perceived interests of pdicyleutrgharkersurecpablic paticyisfelpwed t i n g
contract approved by predecessor) &utigen by officials. Heinrich, 284 S.W.3d at 3723.

308 S.W.2d at 842 (suit s e &Hus, sugs offinfuncfive reliefenmbamrad o f
contract rightsao b ar r e dy sokegeign immumityrifithe gurposerof theé suie
absencecAny fistatutory pr o\.sitesréstoam a govevnmehntityiay officials in
l'imiting the manlmaevires of the aeXeride) of disErhtionary or constitutional
suits do not attempt to exert control over the authority. Mega Child Care, In¢.145 S.W.3d

Staté they attempt to reassert the control of the 170, 198 (Tex. 2004)See alscity of El Paso v.

State. Stated another way, these suits do not seek Heinrich 284 S.W.3d 366, 3723 & n.6 (Tex.

to alter governmenpolicy, but rather to enforce 2009). Evenultra vires suits, which arethe
existing policy. appositive of a suit to co
not complain of a gover nmer
[W1hile a lack of immunity may of discretion but rather must allege, and
hamper governmental functions ultimately prove, that the officer acted without
by requiring tax resources to be legal authority or failed to perform a purely
used for def endi ng miaistesialfi u rsc t é&. o The dexas Supreme
rather than using those resources Court expl ai nedavy, wehat , f
for t heir i ntended distingysbes @ermisgble declaratgoggment
this reasoning has oh been suits against state offici
extended talltra viressuits. without | egal or statutory
barred by i mmunasugnot 6l n c¢
Heinrich, 284 S.W.3d at 3723. implicating sovereign immunity], declaratery
judgment suits against state officials seeking to
These types of suits for injunctive relief establish a contract 6s vV

have been hel d t o f a | performvande hunder atcbng&act, coo o rimhpssé
supervisory jurisdiction to protect against actions  contractual liabilities are suits against the State.

by officials or entities that are unconstitumnal or That isbecause such suits attempt to control state

ultra vires _CreedmooiMaha Water Supply action by imposing liability on the Statdd. at

Corp. V. Tex. Comnm®h o B71LR (intetnél quotaflangand citagions omitted,;

S.W.3d 505, 513 (Tex.App.Austin 2010, no italics in original).

pet.);S w. Bel | Tel . Co. v. P u bThus,cthe LBupreme Cdlid iHewdich,

735 S.W.2d 663, 6688 (Tex.Appd Austin distinguished that case from another case the

1987, no writ). Thus, thestaims are not barred Court had recently decideddouston Munic.

either by sovereign immunity or official Employees Pension v. Ferrefi48 S.W.3d 151

immunity. Heinrich 284 S.W.3d at 3780. (Tex. 2007), because Ferre
of the pension boardés di

12
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making. Heinrich 284 S.W.3d at 371, f&. The

Univ. of Houston 110 S.W.3d 504 (Tex.App.

Court pointed out that Ferteldo s s ui t miHguiston [1st Dist.] 2003, no pet. Bell v. City

have been barred by sovereign immunity if he had
alleged the pension board was clearly violating its
enabling statuteld.

The fact that a state actiergranted some
discretionin carrying out his duties does not
automaticallybar an ultra vires claimHouston
Belt, 487 S.W.3d atl6364. Thus, where
discretion is limited or confined by the terms of a

of Grand Prairie 221 S.W.3d 317 (Tex.App.
Dallas 2007). The courts are obligated to look at
the real nature of the relief sought. Thus, when
the suit primarily seeks money damages, adding
a claim for declaratory or injunctive relief will not
allow the plaintiff to circumvent the bar to suit
and liability created by sovereign immunitid;
Bell v. City of Grand Prairie160 S.W.3d 691,

statut e, ordinance, et c69394 ([Tdxapp.'oDallas 2005anb Pes). act i ons

ultra vires when he exercises discretion in a many
inconsistent with thetatute, ordinance, etc., that
grants him discretion. Id.

With regard to remedies available for
ultra vires claims, i Heinrich, the Texas
Supreme Court held that a plaintiff can obtain
prospective injunctive relief with a general ability
to sue the State and governmental entities for
equitable reliefHeinrich 284 S.W.3d at 3736.
See alsoLabrado v. County of El Pasd32
S.W.3d 581, 593 (Tex.AppEl Paso 2004, no
pet. h.)Tex. A&M Univ. v. Thompson2003 WL
22964277 (Tex.AppAustin 2003, no pet. h.);
Tex. Depodt of Tr an2e05 .
WL 2367770 (Tex.Appi Amarillo 2005).

At the same time, a party cannot seek to
avoid the defense of sovereign immunity by
dressing up a suit for money damages as a claim
for equitable relief. As noted by the Fourteenth
Court of Appeals:

In Cobh the complainants
brought suit to obtain a judgment
declaring that ... state officials
were ... acting wrongfully and
without legal authority. The
court held that this was not a suit
against the state and thus was not
barred by sovereign immunity.
The court emphasized that the
complainants were not seeking
to impose liability on the state o
to compel performance of a
contract.

TRST Corpus, Inc., v. Financial Center, In@.
S.W.3d 316, 323 (Tex.Apig-Houston [14th Dist.]
1999, pet. denied)see Smith v. Lutz 149
S.W.3d 752 (Tex.ApjpAustin 2004, no. pet.
h.)(not released for publicationEreedman v.

In Smith, the Austin Court notes that the
plaintiff did not have a legitimate declaratory
judgment claim because he could not point to
anything other than the contract, such as a statute,
that would require the university to &khe
actions in question. 149 S.W.3d at 752.
Therefore, the court found the declaratory
judgment claim was a pretext to bring a suit for
breach of contract Id. The Austin Court
explained that, in its opinion, all declaratory
judgment claims involving contracts with the
state are barred by sovereign immunityd.
fi[ AD] e cjudgmertt cactigns  brought

vagain§l i statg officfals Aemldng itol éstablish a

C 0 n t validity, t0 enforce performance under
a contract, or to impose contractual liabilitees
considered suits against the state because they
seek to control state action or impose liability on
the state. This second category of declaratory
actions may ndbe maintained without legislative
permissiomd Id. at 759760 (emphasis in
original). Following the rationale of the Austin
Court of Appeals, a party that enters into a
contract with a state agency or a subdivision of
the state waives its right to use tbeclaratory
Judgment Act to determine its obligations and
rights under the contrac&eeid.

This bar applies regardless of the way in
which the claim is framed.SeeIT-Davy, 74
S.W.3d at 854see alspe.g, City of Houston v.
Williams, 216 S.W.3d 827 (Tex. 2007)
(firefightersdé suit for de
in fact, a claim for money damages and, thus,
required a wai ver of t he
immunity). When the only injury alleged is in the
past and the only plausible remedy is an award of
moneydamages, a declaratory judgment claim is
barred by sovereign immunitgell v. City of
Grand Prairie221 S.W.3d 317 (Tex.ApiDallas
2007) . However , where t he

13
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declaratory and injunctive relief would affect
determination of seniority going forward,
sovereign immunity did not bar the sud.

At the same time, the fact that
prospective equitable relief will result in the
payment of money by a governmental entity or
the mere inclusion of a claim for money damages
does not mean that mpiiff is bringing a
declaratory judgment act claim purely as a pretext
for a breach of contract claimHeinrich 284
S.W.3d at 374373 Labrado v. County of El
Pasg 132 S.W.3d 581, 5934 (TexApp.d El
Paso 2004 no pet. hgee also City of El Paso v.
Waterblasting Techs., Ina191 S.W.3d 890 (Tex.
App.d El Paso 2016, no pet.) (applying similar
analysis to competitive bidding for projects paid
from municipal funds).The plaintiffs inLabrado
were seeking a declaration that the county had
violated thecompetitive bidding statutdd. The
fact that they included a claim for money
damages did not bar their suit for declaratory
relief on the issue of whether the county violated
the competitive bidding statuted.

The Texas Supr eme
Heinrichdoes clarify what monetary relief can be
obtained in suits seeking declaratory, injunctive,
and mandamus relief. Ms. Heinrich brought suit
against t he EI Paso Fi
Pension Fund after her pension payments were
reduced by 1/3.Heinrich, 284 S.W.3d at 369.
The pension reduced her payment by 1/3 because
her son had reached age 23 and they had begun
paying 1/3 of the pension amount to hihd., at
p.6. Heinrich sued alleging that the reduction in
her pension payment was in viotati of the
statute governing the pension funtd. In the
suit, Heinrich sought an injunction compelling
the pension to pay her both for the fund they had
withheld in the past as well as to make payments
to her equal to 100% of the pension amount in the
future.ld. After holding that sovereign immunity
did not bar her claims and that pension fund board
members in their official capacity had violated
the applicable statute, the Supreme Court turned
to the question of what relief could be granted to
Ms. Henrich. Id., at p. 9. The Court noted that,
while the equitable claims were not barred by
sovereign immunity, the relief Ms. Heinrich
sought mi ght revive
the ultra vires rule is subject to important
qualifications. Even if such &laim may be

Secretso

brought , the remedy
Heinrich 284 S.W.3d at 373. The Court then
explained that retrospective monetary relief is
generally barred by sovereign immunitg. at

37337 4. AThis does not
judgment that involves the payment of money
necessarily | mpldiat3/4.e s

The Supreme Court then acknowledged that
drawing a line on what relief could be granted
without running afoul of sovereign immunity was
fiprobl emati c.
hel d that fia c¢cl ai mant ,
ultra vires claim is entitled to prospective
injunctive relief as measured from the date of
i nj un ddtp. 36, Inaoing so, the Supreme
Court specifically overruled a portion of its
holding in State v. Eppersomd2 S.W. 2d 228
(Tex. 1931). The Court explained that, to the
extent theEppersordecision allowed recovery of
retrospective monetary relief, that holding was
overruled byHeinrich Id. At the same time, the
Supreme Court ackmdedged that it is frequently
difficult to distinguish between retrospective and

C puospective relidf Blainrich, 284 6.W.Bdhat 375.

AiThat the programs are
nature does not change the fact they are part of a
plan that operates prospectivg é Id.dinternal
quetatiens and kitdtionP orhitted).e The Mekeas
Supreme Court acknowledged that the United
States Supreme Court had previously upheld, as
prospective relief, a trial court order requiring
state officials to spend six million dollars on
edwcation to remedy the effects of segregation.
Id.

TheHeinrichdecision clearly sets out
the limited circumstances in which a suit can
be maintained based on a claimutifa vires
actions of government employees or officials
in their official capacity.ld. A To f al |
this ultra vires exception, a suit must not
compl ain of a
of discretion, but rather must allege, and
ultimately prove, that the officer acted
without legal authority or failed to perform a
purely ministera | ald. at.372. In re
Smith 333 S.W.3d at 585Alternatively, the
suit must allege that the official had limited

S 0 \Wadrefidn%id dxdPdiREd Hist diseretibnBi &

manner inconsistent with the statute,
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ordinance or regulation that granted him that
authority. Houston Belt, 487 S.W.3d at 1-63.

However the suit need not be brought
against the governmental official who first took
the ultra vires act. Sdearker v. Hunegnaws64
S.W.3d 398 (Tex.App. Houston [14' Dist.]
2012). Parker, the mayor thfe City of Houston,
contended that she was not the proper party to the
suit because she was not in office at the time of
the acts complained of by the plaintifid. The
Fourteenth Court of Appeals rejected this
argument
merely about the
property but rather the wrongful possession under
a claim of ownershipld.

Following Heinrich the Austin Court of
Appeals held thatultra vires claims cannot
challenge a decision made by a state agency that
has exclusive jurisdiction over a particular
matter. CreedmooiMaha Water Supply Corp. v.
Tex. Commobé n 0,807 B.W\8d 505,
517-18 (Tex.Appd Austin 2010, no pet.). In this
case,the Austin Court held that the Legislature
had delegated to the Texas Commission on
Environmental Quality exclusive authority to
decide petitions for expedited consideration of
obtaining an alternate water supply compaialy.
The Austin Court held thatbecause the
Legislature had given the TCEQ exclusive
jurisdiction, arultra viressuit could not be based
upon the TCEQ reaching
result when exercising
Id. The Austin Court reasoned that, because the
TCEQ had authority to decide whether to grant
the petition, it did not act without authority and
could not be said to have actatra vires Id.

Furthermore, the Texas Supreme Court
in Heinrichheld that, becausétra viressuits are
predicated upon dffials acting without legal
authority, the proper defendants to such suits are
the officials.Id. at 373. The Court concluded that
suits complaining ofiltra vires actions may not
be brought against a governmental unit possessed
of sovereign immunity, dumust be brought
against the allegedly responsible government
actor in his official capacity.

Wh e n a plaintiffds
requested declaration are, in substandéa
vires claims [and the Plaintiff] sued only the

Secretso

[governmental entity] rather shn €& o f f i ci al
acting i n their of ficial
Heinrich, the [governmental entity] retains its

sovereign immunity in this case and Texas courts

are without subjeematter jurisdiction to
entertainolTetxhe Dewidtt .
Reconveyanc8ervs., InG.306 S.W.3d 256, 258
59 (Tex. 2010) (reversing denial of plea to the
jurisdiction based on failure to bring suit officials
in their official capacity).But seeRusk State
Hospitalv. Black, 392 S.W.3d at 95, 101, 103
06 (immunity from suit irplicates and impacts a
trial courtds jurisdi

of |

ction,

noti ng imwaarot t h ®e TgxagSuprame €qurpdisageee qp whether its
of f i cii@pag@sssubjeematterpjarisdigtipn er perspnan g  t

h e
jurisdiction);
Following Heinrich, a plaintiff would be
wise to quickly move forwarevith a hearing on
their application for injunctive relief. He should
put on all his evidence in support of an injunction
and should do so even if the court is taking up a
defendant 6s plea to the jur

Q thig strategy, the plaintiff comunes the clock on

the date from which prospective relief can begin
to run under théleinrichdecision.ld.

Recently the Texas Supreme Court has
suggested that if a statute offers a remedy,
including monetary relief, a plaintiff may not be
able to pursue Heinrich ultra vires claimSee
In re Nestle USA, In¢.359S.W.3d 207, 208
(Tex. 2012). The petitioners iNestle USA
brought an original proceeding in front of the
Texan Supreme &ourt segking adeclajaiion
the fexas fgpachise fpy wag wnconstifutiond, andt y . o
seeking an injunction prohibiting the comptroller
from collecting the taxes as well as a writ of
mandamus orderg the comptroller to refund
taxes that had been collected from 2008 to 2011.
Id. at 208. The Supreme Court held that because
the Legislature had created a comprehensive
statute covering a particular subject and offered a
means of obtaining monetary ied| the plaintiff
must comply with the statuteld. This holding
can be seen as holding théginrich ultra vires
claims are not available when a statutory frame
work waives immunity and provides full relief.
See id.

Additionally, the Declaratory Jgmnent
AGtal I eRIAGNE PaARYyi des a
in litigation with a governmental entity can
recover its a Tex.o A&Ve y 6 s f

me
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Univ.-Kingsville v. Lawson 127 S.W.3d 866 Supreme Court held that because the plaintiffs
(Tex.App. Austin 2004 petdenied; TML v. were Dbringing a fAsuit for
Prudential Ins. Co. of Americal44 S.W.3d 600 immune from suit and the trial ad thus lacks

(Tex.Appi Austin 2004, pet. denied). But see  jurisdiction. Id. In Sawyer the Supreme Court

Heinrich 284 S.W.3d at 370 (however, the held that sovereign immunity barred the
Declaratory Judgment Act is not a generalwaiver pl ai nti ff 6s suit for decl a
of sovereign i mmunity,; forttredpab®te gy titdeota landTetasm Partke& a t r i @
courtdés jurisdiction, awlildlife a. The iSawyeq BrustB353 S.WiIBd3B4 e s t f
decl aratory relief d o e(Bex. 201d)t Howdvdr ¢he coud affirmedithied s
underlying nature. Private parties cannot right of a land owner to bring an ultra vires claim
circumvent the Stateds agansteagaerngnantal officialctaimingtiéat shey
characterizing a suit fiowrongfullynclisningdownarahipeos pbssession a
declaratoryy udgment cl| ai mo) . ofpropgrts settoyt in its epinidPtate v. L ain162

prevail on its suit under th®JA in order to Tex. 549, 39 S.W.2d 579 (1961J;exas Parks &
recover i ts a Tex.o A&MVe y 6 sWildliffeeveThe Sawyer Trust354 S.W.3d 384

Univ.-Kingsville v. Lawson 127 S.W.3d at (Tex. 2011). See also Hearts Bluff Game Ranch,
874875. fA trial court may award just and Inc., v. State, 381 S.W.3d at 489 (Texas Supreme
equi tabl e att or Jprevailing f €mur reftised toafindnaowsaiver of immunity
par tidy . 0 because pleadings did not allege=gdl basis on
An amendment to the Code Construction  which the governmental entity would be left
Act throws doubbn the assumption that the DJA wei ghing whether Ato act i
affects a waiver of thet@ttatpedpliemmenmistuys fdred m nsdu int

TEX. Govar CopDE § 311.034. By contrast, the Texas courts continue to analyze the
Supreme Court has expressly held that the application of thdeinrichandLain principles to
governmental immunity of municipal cases involving wnership of real property.
corporations is waived by the DJALex. Educ. Parker v. Hunegnaw 364 S.W.3d 398

Agercy v. Leeper893 S.W.2d 432 (Tex. 1994). (Tex.Appd Houston [14 Dist.] 2012) is a good

In Leeper, t he court h eekainpla of ahis. tBe@usd of Ahds sextgngivie n d e r
provision wai ved mu n i imterpadohal travel,r theo plairitiff inRaskér

i mmunity from | iabil it yexeduteda daable power ef mttomey granénga by

requiring their joinder to DJA suits. As opposed third paty the right to convey specific lots the
to municipal entities, th8tate need not be joined plaintiff owned in the Houston. Unbeknownst to

to such suitsSeeTEX. CIv. PRAC. & REM. CODE plaintiff, his agent conveyed lots not covered by

8§ 37.006(b). Section 311.034 precludes this the durable power of attorney to the City of
provision from acting as a waiver of immunity, Houston. The plaintiff then brought suit against

because a joinder provision shall not be construed Parker, the mayor of duston, in her official and

as a waiver of immunity unless the pigion individual capacity, to fiq

expressly includes the State as a necessary party. a declaration that the deeds conveying the
property to the City were void and an injunction

4, Sovereign Immunity Applies to Suits prohibiting Parker from continuing to possess the
Il nvol ving Go v er nme property. Thd alleégations amslliéé sought in
Ownership in Land. plaintiffoés pleadings made

Sovereign immunity even bars suits  and control of the lot was the only relief he was
seeking declaratory relief regarding a  seeking against Parkeld. Parker filed a plea to
governmental entityds o the @risdidionpcordehding e¢he I claims ovgree r t y .

Lesley v. Veterans Land Bd. Of Stat852 barred by governmental immunity.
S.W.3d 479, 484 (Tex. 2011lYex. Parks & The Fourtenth Court of Appeals,
Wildlife v. The Sawyer Trust354 S.W.3d 384 initially, determined what claims the plaintiff was

(Tex. 2011).Lesleyinvolved a suit to determine bringing against Parker. The Court noted that
ownership of mineral rights under properties [Parker] was not seeking declaratory relief or
owned by the Veterans Land Board. The even a suit to fiquiet tit
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concluded that the plaintiff was bringing
trespass to try title action because he was seeking
a determination of ownership of the lots and
resolving competing claims to propertid. The
Court then evaluated whether a trespass to try title
claim can form the basis oftéeinrichultra vires
claim. Id. The court noted that amtra vires
claim will allow plaintiff to obtain perspective
declaratory and injunctive relief. 1d.

In determining if immunity barred the
claims against Parker, the Fourteenth Court of

Secretso

recognizes thatiltra vires suits are suits which
are for all practical purposes are suits against the
state, yet the proper defendant is an official in his
official capacity. Id. Finally, the Court rejected
Par ker 6s argument
submitted to the trial court established that the
City was the rightful owner of the property. The
Court of Appeals noted
jurisdiction challengeddy the adequacy of the
plaintiffds pl eadi ngs
demonstrated jurisdiction.  Accordingly, the

Appeals analyzed the Texas Supre@® ur t 6 Lourt found that the plea to the jurisdiction was

decision inState v. Lain349 S.W.2d 573 (Tex.
1961),Sawyer TrustandBP Am The Court of
Appeals began its analysis by reviewing the
Texas Supreme Colamtlds
noted that a suit for recovery of title and
possession of real gperty is not a suit against the
State but is a suit against the officials asserting
ownership and right to possession on behalf of the
State. Id.

One who takes possession of
anothero6s | and
is no less a trespasser because he
is a stag official or employee,
and the owner should not be
required to obtain legislative
consent to institute suit to oust
him simply because he asserts a
good faith but overzealous claim
that title or right to possession is
in the state and he is acting for
andon behalf of the state . . .[A]
plea of sovereign immunity by
government officials will not be
sustained in a suit by the owner
of land with the right to
possession when the
governmental entity has neither
title nor right of possession.

Id. (quotingLain, 349 S.W.2d at 5882).

The Court of Appeals then noted that the
Texas Supreme Court iBawyer Trustrejected
the argument that a trespdedry-title suit
against an official is barred by immunity because
the plaintiff is seeking relief binding a
govenmental entity, not the official.ld. The
Court then noted that théleinrich decision

wi t hoouftf ilceigaall 6 st iatclte o f

properly denied. Parker v. Hunegnaw364
S.W.3d 398 (Tex.App. Houston [14 Dist.]
2012).

reastoeniCogr i n al so
argument thatLainb s hol di ng di
because she had committed no unlawful act since
she became mayor after the City purchased the
property at issueParker v. Hunegnaw364
S.W.3d 398 (Tex.App. Houston [14 Dist.]
2012) The Court rejected this argument noting
that the plaintiffos

the wrongful possession under a claim of
ownership.ld.

Additionally sovereign immunity does
not bar clans for violation of the constitution,
including takings claims, or ultra vires claims.
City of Dallas v Stewart361 S.W.3d 562 (Tex.
2012); Sawyer Trustat 390. While the Supreme
Court acknowledges that prior to 1980 its
opinions could be read to holdathsovereign
immunity barred takings claimss€e Sawyer
Trust), following its decision irSteele v. City of
Houston 603 S.W.2d 786 (Tex. 1980), the
Supreme Court has consistently held that
immunity does not bar constitutional claims,
including takings clems. City of Dallas v
Stewart 361 S.W.3d 562 (Tex. 2012). To
establish a taking of property the plaintiff is
required to plead and prove that the government

exercised dominion and control over the
property. Sawyer Trusat 390, 391.
5. Sovereign Immunityin Suits Between

Governmental Entities.

Texas courts have begun to face the
problem of applying sovereign immunity
doctrine in cases brought by one governmental
entity against another governmental entity.
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While the law in this area is unsettled, it appears
that sovereign immunity protects the State from
suits by other governmental entities, but does not
protect other governmental entities from suit by
the Stateln re Lazy W District No. 1, 493 S.W3d
538 (Tex. 2016)(holding a water district could
assert immunity from suit even against a suit for
condemnation of an easement by another
governmental entity).

NTex. Depdt of
Valley, 146 S.W.2d 637 (Tex. 2004), the Court
held that seereign immunity bars clainagainst
a state agencyy a city. The City of Sunset
Valley brought suit against TxDOT for an
unconstitutional taking, a breach of the Texas
Transportation Code, and commlanv nuisance.

T r a n slggislature

Secretso

homerule cities like Galeston. Such cities
derive their powers from the Texas Constitution,
not the Legislaturé. Id. The majority went on to
state that the presumption of immunity was
particularly appropriate in suits between
governmental entitiesiThis heavy presumption
in favor of immunity arises not just from the
separatiorof-powers  principles but from
practical concerns. In a world with increasingly
complex webs of government units, the
i€ ibettgr suited St malet the
distinctions, exceptions and limitations tha
different situations requir@.Id. at 469. The
majority then points out that the Legislature has
recently endeavored to steer resolution of
governmental entities away from litigatidd.

The majority then noted that the state has

Id. The City prevailed at trial, anlde judgment
was affirmed in part on appedt. The Supreme
Court reversed and rendered judgment for TxDot,

the powertowaivedct y6s or ot her gov
entityods sovlradrigithisismmuni t
not a question of power but of authority. ... The

finding alll t he Cityds Staté lms thepower toxvaive primunity fram sdita k i n g
claim under Article 1, section 9 of the Texas for cities, but no authority to do so without the
Constitution, were barred by sovereign Legi sl at ur ed s guouseensent.and u |

immunity. 1d. at 6416443

Subsequently, the Supreme Court has
also held that sovereign immunity bars $yithe
stateagainst a homeule city. City of Galveston
v. State of Tex.217 S.W.3d 466, 4689 (Tex.

There is no such authority hevdd. Thus, the
court held the statebs sui
barred by sovereign immunityd. See Nueces
County v. San Patricio Count246 S.W.3d 651,
652 (Tex. 2008) (per curiamyee also City of

2007). This suit arose from damage to a state
highway al | egedl vy caused
negligence regarding the placement and
maintenance of water lines in close proximity to
the highway. While the state and the city entered
into an intergovernmental contact in 1982 for
construction of state highway and aadjifor the
city to relocate certain utilities, the state did not
bring suit under either the TCA or Chapter 2217.

Friedswood v. Horp 489 S.W.3d 515 (Tex.
App.0 Haudtoa [1stdistt] Y046 no pet.) (city
acquiring storrrdamaged lots and amending
deed restrictions to incorporate FEMA
restrictions was in furtherance of flood control,
and therefore governmental)

The court then offered three policy
reasons for finding there was no waiver for claims
brought by the state against political subdivisions

Id. and local governmental entities. fevee or
skyscraper collapses, insure of fault and

causation pale in comparistmissues of who can

The majority began its analysis by noting
that, fiPolitical subdivisions in Texas have long
enjoyed immunity from suit when performing bear and repair such staggering losses. These are
govanmental functions like that involved here. precisely the kinds of issues more suited to the
€ [ And] the Legislatureelgas!| mandet «iyaftCaestannoour t
statute should be construed to waive immunity 217 S.W.3dat 472. Nexifithere are jurisdictional
absent clear and unambiguous languadg. at problems in asking courts to enéera judgment
469. fiThis high standard is especially true for agai n a government entity,

taken and also ruled foXDOT on the takings claim.

3 The Court found that the withad not d.

demonstrated an ownership interest in the eryp
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... Will courts order [local governments] to raise  county against another countiueces C0246
taxes, or impound funds for police, fire or S.W.3d at 653.
sanitation workers so the State can collect? Or Sovereign Immunity bars suits by one
will the court order execution on city governmental entity against another entity for
propery-perhaps its parks, buses, water works, or money damages even where the suit alleges that
airportso Id. at 472. Finally, the court found it the defendantds actions we|
would be fundamentally unfair to allow the state  County decision arises out of a boundary dispu
to use sovereign immunity to avoid suits by local  as to the border between San Patricio and Nueces
governments and political subdivisions, but allow  counties. San Patricio prevailed on its claim
the state to sue and recover judgments against establishing that land claimed by Nueces County
those entities withouthe Legislature having was actually within San Patricio County. Id. San
enacted a waiver of immunitid. Patricio argued that it was also entitled to recover
While the Legislature is best suited to  the anount of taxes Nueces County had collected
determine when to waive immunity, the Judiciary  on the property in question. San Patricio argued
defines the scope of the entities and claims that sovereign immunity did not bar its claim for
covered by sovereign immunity, including money damages, because Nueces County acted

immunity from suit. City of Galveston 217 beyond its legal authority in collecting those
S.W.3d at 471Tooke 197 S.W.3d at 331.n taxes. Id. at 632. Tk Supreme Court rejected

defining the scope and application of soverign this argument stating that one could always argue
immunity, the Judiciarynusti t a k e as g u ithdteasy tbrtooushact, even car accidents and
the nature and pWasgop s e bméches nofmicontratty aré acts beyond a
489 S.W.3d 427, 43%Tex. 2016). Atthe same governmental entityods | ega

time, the Judiciary must beareful not to use its Supreme Court, therefore, held that the cltom
power to define the scope of immunity in a way  recovery of taxes collected by Nueces County
that interfereswith or obviates the Legislatudes was barred by sovereign immunity. Id.
properroleandi court s should be very hesitant to
declare immunity nonexistent in any particular 6. Eleventh Amendment Immunity.
cask. o In examining the scope of the defense of
In a related issyethe Texas Supreme sovereign immunity, it is important to distinguish
Court has questioned whether the Legislature can between common law sovereign immunity and
grant immunity, including immunity from suit, to the St at ed s i mmuni ty under
an entity by statuteLTTS Charter School, Inc. Amendment of the United States Constitution.
v. C2 Construction, In¢.342 S.W.3d 73 (Tex. While both sovereign immunity and Eleventh
2012). See als@.TTS Charter School, Inc. v. C2 Amendment immunity are based upon the notion
Construction, Ing. 358S.W.3d 725, 734 that fiiJt is inherent in the nature of sovereignty
(Tex.Appd Dallas 2012, pet. pending). not to be amenable to the suit af individual

The maj ority rejecwWiedhothei tst actoengssent , 0 ci ti
argumentit hat because t he CdnjoyyEesgenth Amandment ipmunitglorida
derived from the State, it defies logic to allow  Prepaid Postsecondary Educ. Expense Bd. v.
immunity to be assrted against the State. Butthe  College Sav. Bank527 U.S. 627, 119 S. Ct.
major flaw in this reasoning is that it assumed the 2199, 2204 (1999)gloting Hans v. Louisiana
State 6gaved i mmunity t &34Y.5.1,i12($890)) (quotirGHE FEBERAISTMP | y N
the case. Cities are not created by the State, but NO. 81 (Alexander Hamiltonkiess v. Port Auth.
by the Constitution and the consent of their TransHudson Corp.513 U.S. 30, 47, 115 S. Ct.
inhabitants. Immunity &s not bestowed by the 394, 404 (1994)Seealsq e.g, Mt. Healthy City
legislative or executive act; it arose as a School Dist. v. Doyle429 U.S. 274, 280, 97 S.

commonlaw creation of the judiciarg.City of Ct. 568, 57573 (1977);Lincoln County v.
Galveston217 S.W.3d at 473. Luning, 133 U.S. 529, 530, 10 S. Ct. 363 (1890).

The Supreme Court has likewise held Thus, if you are representing governmental
that sovereign immunity barred suits by one entities other than the State or arms of the State,
your client does not enjoy the protections
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afforded by the Eleventh Amendmenwilliams lawsuit. See Lapides .vBd. of Regents of the

v. Dallas Area Rapid Transp242 F.3d 315, Univ. of Ga, 535 U.S. 613 (2002).

31922 (5th Cir. 2001) (setting out the test for

determining applicability  of Eleventh 7. Liability of Cities at Common Law.
Amendment; and noting that not all entities Immunity for cities is not absolute, as it
covered by the TCA enjoy the benefits of the s for the State, but rather depends upon whether
Eleventh Amendment). the action giving rise to the claim was a

Howewer, one should be aware that  governmental function or@roprietary activity.
removing a case to federal court constitutes a

waiver of immunity from suit in federal court and Prior to the enactment of the
invokes the jurisdiction of the federal court. [TCA] a city was not liable for
Meyers v. State of Tex410 F.3d 236 (5th Cir. the negligent acts of its agents
2005). The federal court must ktbok to state and employees in the
law to determine if the state has retained performance of governmental
immunity from liability. 1d. For a more detailed functions.  However, it was
review of the fundamentals of Eleventh liable for unlimited damages
Amendment sovereign immunitygee Ann K. when negligently performing
Wooster, Immunity of State from Civil Suits proprietary functions.

Under Eleventh Amendmeé - - Supreme Court

Cases, 187 A.L.R. Fed. 175 (2004). Turvey v. City of Houston602 S.W.2d 517, 519

Recent United States Supreme Court (Tex. 1980) (citingCity of Austin v. Daniels335
deci sions regarding C 091Vg.2d €53 §Téx. 198Q)Waksorr48% SYW.3d o
abrogate the Statesod A erexe potd) Thé mest ot WEethér the
sovereign immunity may have opened the doorto  function was proprietary or governmental was

argue, pursuant to the Tenth Ameradiy that laid out in City of Galveston v. Posnainsky
when Congress lacks the authority to abrogate the
Stateds sovereign i mmunityjlnido €@ NaB Orhuni€igalr C U mv e nt
that immunity by abrogation of the immunity of corporations of any class, and
the stateds poSegetgKimell s ub dindbveriiftdtgorated, exercise
v. Florida Bd. of Regentb28 U.S. 62, 120 &it. powers conferred on them for
631, 650 (ZOOO)AIden v. Maine 527 U.S. 706, purposes essentiaiiy
119 S. Ct. 2240 (1999@0”60}6 Sav. Banks27 pubiic_purposes pertaining to the
U.S. at 627, 119 S. Ct. at 22@lity of Boerne v. administration of generai law
FIores 521 U.S. 507, 536, 117 S. Ct. 2157, 2172 made to enfor the generai
(1997). Exploration of the parameters and policy of the state, they should
implications @& such argument and its likelihood be deemed agencies of the state,
of success are beyond the scope of this paper. and not subject to being sued for
Like SOVEFEign immunity, Eleventh any act or omission ... [except]
Amendment immunity is waived where the state when the state, by statute,
consents to suitClark v. Barnard108 U.S. 426 declares they may beéNlueces
(1883) . The statedts deci sdo@nfy v.!SAn PatAcio\CéuntE ! e v en
Amendment immunity must be voluntary and 246 S.W.3d 651, 652(Tex.
clearly indicate the stateo@g)i Niitenalt igdokatiohsc be subj
to the jurisdiction of a federal courtleyers 410 omitted).
F.3d at 241. Generally, courts will find waiver if
(1) the state voluntarily invokes federal court In so far, however, as the
jurisd cti on, or (2) t he s t a tegercis® apovels nét ofﬁmiZear
decl arationd that it i nt erckhafactef, 0 S U RoMhtdrily | t sel f t o
federal court jurisdictionld. The most common assumedpowers intended for
way in which this occurs is when the State the private advantage and benefit
removes a suit to federal court or intervenes in a of the locality and its
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inhabitants-there seems to be no
sufficiert reason why they

should be relieved from that
liability to suit and measure of

actual damage to which an
individual or private corporation

exercising the same powers for
the purpose essentially private
would be liable.

within the corporate limits of the miaipality

rat her t han for use by t
Consequently, because the actions of the state, its

boards and agencies are intended to benefit the

state as a whole rather than residents of a
particular municipality, their actions are always

deemedto be governmental Seeid. Similarly,
countries are Oinvoluntary
without the power to serve local interests of their

residents, [thus] countries have no proprietary

Dillard, 806 S.W.2d at 593 (quotin@ity of
Galveston v. Posnainskg2 Tex. 118, 125, 127
(1884));Wasson489 S.W.3d 42TTex. 2016);
Holder, 954 S.W.2d at 805. Accordingly,
municipal immunity from tort andcontract
liability rested upon the determination of whether
the City was actingas an agent of state
government.|d. If it was not, the municipality

enjoyed no immunity, and was held to the same
standard of care as a private citizen engaged in

that activity. Wasson 489 S.W.3d 42(Tex.
2016);Turvey, 602 S.W.2d at 519.

The proprietary function exception to the
sovereign rule of governmental immunity applied
only to municipalities. At one time, the Texas
Supreme Court appeared to expand
proprietary  function  exception  beyond
municipalities. InT e x . Hi ghway
Tex. Assdn of
525, 529 (Tex. 1963), the court found the building
of highways to constitute a proprietary activity.
As a consequence of

proprietary activities, the state was subject to suit

and liavility. Id. The court subsequently limited
the proprietary function exception to cities. In
Turvey, t he court hel d

between proprietary and governmental functions
a p pTuryey, 608 S.\/.@cu n t ¢opsgtutignal or statutory waiver of immunity

does not
at 519. Sedlueces Ca, 246 S.W.3d at 652. In
the City of Gladewater v. Piker27 S.W.2d 514,

519 (Tex. 1987) decision, the court added that
f u n c tunderneither an ageneyeor respandentnsgperddr

n[ a]j proprietary

primarily for the advantage and benefit of persons

4 This proprietaryversus
governmental function distinction
similarly applies immunity from relief
incidental to these claims, such as
attor neySées Whéemlmator Air

the

functions; all their functions are governmertal.
Additionally, the Dallas Court of Appeals has
found that operenrollment charter schools do not

perform proprietary functions, even where they

lease out portions of their facilities to for profit
entities. LTTS Charter School, Inc. v. C2
Construction, Ing. 358S.W.3d 725, 734
(Tex.Appd Dallas 2012, pet. pendingBut see
Wasson 489 S.W.3d 427 (Tex. 2016)
( Therefore, in the realm of sovereign immunity
as it applies to such political subdivisiéns
referred to as governmental immurdtyhis
Court has distinguished betweenogke acts

performed as a branch of the state and those acts

performed in a proprietary, negovernmental
capacity. € O0Polit
counties, cities, or whatev@®@mever were and

533, 575, 84 S.Ct. 1362, 12 L.Ed.2d 506 (1964)

For the state, counties, and municipalities
t h ecartyinggohtygavernmerjamfbnictignsaveraigd s

immunity precluded suit and liability in tort.
Prior to 1970, governmentantities were not
liable for torts committed by their officers or

i6c a l

C oavah ohave \been considered as sovereign
SI72eW.2d|I mpentities@e ¢ )s , ( Reymoklds vo Yms377 U.S.

t h agenfs.SeaState y. lasrel5S88 SsW.ad 1i84,t786 0 n

(Tex. 1979) (the state cannot be held in tort absent

from suit and liability); Welch v. Stée, 143
S.W.2d 876 (Tex. Civ. App. Dallas 1941, writ
refoéd). Therefor e,

theory of liability for the acts of their employees,
agents, and officerdd.

Pollution Control, Inc. v. City of San
Antonio, 489 S.W.3d 448 (Tex. 2016)
( at t sfees availéble in suit for breach
of contract for proprietary municipal
function).
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v. City of Dallas 942 S.W.2d 682, 686
1. THE WAIVER OF IMMUNITY BY (Tex.Appi Tyler 1997, writ denied) (prior to
STATUTE AND ACTION adoption of the TCA, the state and political
To understand t he  Tsokdivisions lhad ifuth sover&ginmnéusity from
waiver of immunity, it is imperative to keep in tort liability. The Legislature did not abolish
mind that the TCA does not waive immunity from immunity when it passed the TCA; rather it
suit for tort claims generaldy but only for a waived immunity in certain limited areas);
l i mited cl ass of c |l ai msSeamant hve Hatri®¢ €duntyo Hospa DigB34a i nt i f f
pleading is whether they sate a claim that falls  S.W.2d 393, 395 (Tex.Apig-Houston [14th Dist.]

within the category of claim allowed. 1996, nowrit) i [ t ] he Tort Cl ai ms
abolish the doctrine of sovereign immunity.... It
A. The Enactment of the TCA: What merely operates to waive governmental immunity
Law Controls? in certain circumstances. 0
The enactment of the TCA created a  detail those circumstances in which sovereign
limited waiver of sovereign immunity for certain immunity has been waived andetkfore, can be

torts. Alexander v. Walker435 S.W.3d 789 held liable in tort. Bennett v. Tarrant County

(Tex. 2014)Univ. of Tex. Med. Branch v. York Water Control and Imp. Dist. No, 894 S.W.2d

871 S.W.2d 175, 177 (Tex. 1994jerrell, 588 441, 450 (Tex.ApplFort Worth 1995, writ

S.W.2d at 786.See City of Bellaire v. Johnspn denied). Accordingly, a plaintiff bringing suit

400 S.W.3d 922, 924 (Tex. 2013) (unless the under the TCA must plead and prove that his/her

TCA creates a waiver of immunity then the suit clamfi t s wi thin the Actds wa

is barred).See also &y of Watauga v. Gordgn Ryder Integrated Loqgistics, Inc., v. Fayette
434 S.W.3d 586, 589(Tex. 2014) County,453 S.W.3d at 927City of Watauga v.
(A gl overnment al i mmu n i Gorgon 434 8.%13ch 386, p923p(Tew. t2@14)t s

municipalities and other state subdivisions from  (while plaintiff sought to bring a suit in
suit unless the immunity has been waived by the negligence, his pleadings established that he was
constitution or state | aswertiig) a Tldm dasedhont am eassdaut,Agn t he

legislaure waived immunity from both suit and intentional tort, committed by a peace officer;
liability for the claims authorized thereiseeid; because the TCA does not waive liaipifor
TEX. TORT CLAIMS ACT 88 101.021101.025 intentional torts, the claim was barred by
(West 2005). The Texas Supreme Court has immunity); Alexander v. Walker435 S.W.3d
specifically recognized that the TCA idimited 789 (Tex. 2014);Tarrant County Hosp. Dist. v.
waiver of sovereign immunityRyder Integrated Henry, 52 S.W.3d 434, 441 (Tex.App-ort
Logistics, Inc., v. Fayette Count#53 S.W.3d Worth 2001, no pet.)Doradg 33 S.W.3d at

922, 927 (Tex. 2015)() (the TCA is strictly 46-48; Bennett,894 S.W.2d a#t50. See City of
construed; immunity bars claims unless there isa Bellaire v. Johnsor400 S.W.3d 922, 924 (Tex.

clear wai ver .) . AiThe201l&®any compromi ses
necessary to pass the Act obscured its meaning, The San Antonio Court of Appeals laid
making its @plication difficult in many cases... out the scope of the Act 0-s
But one thing is clear: the waiver of immunity in immunity:

the Tort Claims Act is not, and was not intended

to be, cDallap doenty dMenéal Health In order for immunity to be

and Mental Retardation v. Boss]e368 S.W.2d waived under the TTCA, the

339, 342 (Tex. 1998)SeeCounty of El Paso v. claim must arise under one of the
Doradq 33 S.W.3d 44, 487 (Tex App.d El three specific areas of liability

Paso 2000, no pet. lyhile sovereign immunity for which immunity is waived

for counties and other governmental entities is and the claim must not fall under

not waived by the wrongful death statute, their one of the exceptions from
immunity from suit and liability in wrongful waiver. The three specific areas

death caused by the condition or use of property of liability for which immunity

is waived by the TCA)Golden Harvest Co. Inc. has been waived are: (1) injury
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caused by an employem@d eusg uofi sdiction becaus

a notordriven vehicle; (2) supported a cause of action under the TCA);
injury caused by a condition or Michael v. Travis County Hous. Auth.995
use of tangible personal or real S.W.2d 909 (Tex.ApjpAustin 1999, no pet.) (the
property; and (3) claims arising iwai ver i aly construdad én oldér boe r
from premise defects. effectuate the purposes of the Texas Tort Claims
Act . 0) .
Medrano v. City of Pearsa89 S.W.2d 141, 144 Plaintiffs bringing a tort claim against a
(Tex.Appi San Antonio 1999, no pet.). governmental entity bear the burden of
establishing either that their claim falls within the
Except to the extdnreplaced by the TCA or some other waiver of sovernig

TCA, however, common law sovereign immunity. SeeTurvey, 602 S.W.2d at 51T ity
immunity, as well as proprietary liability for of Orange v. Jackspn927 S.W.2d 784
municipalities, continues to control suits against  (Tex.Appi Beaumont 1996, no writ) (if there is

governmental defendantRike 727 S.wW.2d at no waiver of immunity under the TCA, the
519;Seamans934 S.W.2d at 39%;ity of Denton plaintiffés cl ai mArmmegs barre
v. Page 701 S.W.2d 831 (Tex. 1986} urvey, 680 S.W.2d at 875 (plaintiff daiming

602 S.W.2d at 519Dobbins v. Tex. Turnpike legislative waiver of immunity must demonstrate

Auth., 496 S.W.2d 744, 748 (Tex. Civ. App. clear and unambiguous waiver, waiver is not

Texarkana 1973, writ r egresuned orr imgied),Hooper Avc Mallandli ngl vy,
a suit will be dismissed if a plaintiff cannot point County, 500 S.W.2d 552, 554 (Tex.AgpEl

to a clear and unambiguous waive immunity Paso 1973, writ refoéd n.r. e
inthe TCA. SeeTex. Assbén of Buand precludesTsik whe thée TCA does not

Control Bd, 852 S.W.2d 440, 446 (Tex. 1993); apply). SeealsoHo f f man v. Connect.i
Tex. Depb6t of  [T8dlasWVveZd. vof Incotre Maird,. c k4s9 2 U. S. 96 (1989
413, 416 (Tex.App. Dallas 1992),r evd6d omave repeatedly stated, tC
other grounds 852 S.W.2d 498 (Tex. 1993); Eleventh Amendment immunity from suit in

Hampton v. Univ. of Tex-M.D. Anderson federal court ... Congress must make its intention

Cancer Ctr. 6 S.W.3d 627, 629 (Tex.App. 0 nmistakably clear in the language of the
Houston [ 1st Di st . ] 1999 at mtoe .poada3calidray(Sfadkt tHosgs. t h e
plaintiffbs burden t o Szkdnlbned@3dl.S. 234,242 (11986)v énthefcase t s
affirmatively showing that the trial court has of a municipality, waiver can be established

subject matter juri sdi cthrougmplead)ng and proving that the defendant
At one time, any unctinty over was involved in a propriaty activity. SeePike,

whether the TCA creates a waiver of immunity 727 S.W.2d at 519 urvey, 602 S.W.2d at 519;

was construed in favor of the plaintiffork, 871 City of San Antonio v. Cortes5 S.W.3d 708

S.W.2d at 177, n.Flores v. Norton & Ramsey (Tex.Appd San Antonio 1999, no pet.) (giving
Lines, Inc, 352 F. Supp. 150, 156 (W.D. Tex. examples of governmental vs. proprietary
1972). Now, however, it appears that any functions). Municipalities continue to have
uncertaintyregarding whether the TCA creates a  unlimited liability in common law proprietary
waiver is weighed in favor of finding no waiver functions claims.Pike, 727 S.W.2d at 51¥ork
and dismissing the suit based on sovereign |1l, 284 S.W.3d at 8448.

immunity. York, 871 S.W.2d at 177, n.Butsee

City of San Augustine v. Parrish0 S.W.3d 734 B. Plaintiffs Must Strictly Comply WIth
(Tex.Appd Tyler 1999, pet. dism w.0.}.) the Statute Waiving Immunity.
(applying a de novo standard of review for a plea Section Ill. A. above points out that when

to the jurisdiction and thereby construing the br i nging suit under the TC,
allegations in the petition as true and in favor of  must strictly comply with the waiver created by
the plaintiff); Hampton 6 S.W.3d at 631 that act. Indeed, any ambiguity in a statutory
(construing the plaintiwaives & cgnstrudd tagamst thé plaintifhand r f a\
andrefusing to dismiss a case for lack of subject against jurisdictin. T e x . Depbt of Tr e
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York, 284 S. W. 3d 844,
I 1 ®aylor, 106 S.W.3d at

consent to waive sovereign immunity by statute
and

mu st be by O6cl ear
and suit can then be
i ndi cated

at 846. This is true of all waivers of immunity.
A plaintiff bringing suit under a waiver of
sovereign immunity must comply with the
jurisdictional prerequisites for bringing suit and

must make certaithat his/her claim fits within
the waiver created by the statut&ee Prairie

View A&M Univ. v. Chatha, 381 S.W.3d 500
(Tex 2012);Hawkins v. Cmty. Health Choice,

Inc., 127 S.W.3d 322 (Tex.AppAustin 2004, no
pet.);T e x . Depdt o f
149 S.W.3d 700, 704 (Tex.Apfustin 2004, no

pet).

guestion. See Hawkins, 127 S.W.3d at 322;

Cooke 149 S.W.3d at 700. A plaintiff bringing a
premises claim under the TCA based on a
wh er 2937262 *3 TexApiWwaeon 2083, petnt i t vy

|l icenseebs theory,

is liable for special defects of which it had actual

or constructive knowledge, must provéet

condition at issue was a special defect in order to

prevail. York I, 284 S.W.3d at 8448.

C. Waiver of Immunity by the
Governmental Unit Being Sued.

1. Waiver by Failure to Assert Immunity as

a Defense.

A governmental
common law immuny from liability while
immunity from suit cannot be waivedJones 8

S.W.3d at 638. ldonesthe supreme court noted
that the two elements of sovereign immunity
(immunity from liability as opposed to immunity

from suit) serve different purposes thdteet

whether they can be waived by the governmental
t old. a s s eourtt Thereferen immunitytfrone suit carinot gea t i o n

entitydés failure
Immunity from liability and
immunity from suit are two
distinct principles.  Immunity
from liability protects the state
from judgment even if the
Legislature has expressly
consented to the suit. Like other

846

b r o u g |urisdictiom to hear aicase. t h e
b yworklh 284 SW.8dnsent . 60

Crke mi

In addition to complying with any

conditions precedent to filing suit, the plaintiff
must also establish that his claim fits within the
waiver of immunity created by the statute in

entity can waive

Secretso

( Tadfirmative2defendes to (iabilvtyo r k
701 . it mustebg pleaded orielgeeit is
waived. Immunity from liability
unamibbieguonst | amfgfueagte 6 a CC
ma n n

In contrast, immunity from suit

bars an action against the state

unless the state expressly

consents to the suitThe party

suing the governmental entity

mu st establish t he S
consent, which may be alleged

either by reference to a statute or

to express legislative permission.

Fioce asiearlyeas 1847, th€ lavwoin

Texas has been that absent the

stateods consent to sui
court lacks subject matter

jurisdiction.

nal

Id. (citations omitted)University of Houston v.
Barth 403 S.W.3d 851, 854 (Tex. 2013 ex.
Depoét o f Cri mi nadl03 WLustice

denied. See Rhule417 S.W.3d at 442 (subject
matter jurisdiction is
to decide a case, a judgment rendered without
subject matter juriiction is fundamental error;
lack of subject matter jurisdiction can be raised
for the first time on appeal, and all courts have the
affirmative obligation to determine if they have
subject matter jurisdiction)But seeRusk State
Hospital v. Black 392 S.W.3d at 10306
(Lehrmann, J, concurring and
dissenting)(immunity from suit implicates and

i mpacts a trial courtodos jul
Texas Supreme Court Justices find that it
primarily i mplicates
jurisdiction over the erty, which can be
waived). The parties to a suit cannot even by
agreement confer subject matter jurisdiction on a

€ess

t he

waived, while immunity from liability can be
waived.

Because jurisdiction is fundamental to a
courtbés ability to hear a <c¢
may be raised at any time (it can be raised for the
first time on appeal) or even sua sponte by the
trial court, or by an appellate courRhule 417
S.W.3d at 442 (Tex. 20135ee Jones8 S.W.3d
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at 638.See also Dallas Metrocare Serv. v. Juarez
420 S.W.3d 39 (Tex. 2013) (additional grounds
to assert immunity can be raised for the first time
on appeal);Rusk State Hospital .v Blacig92
S.W.3d at 95 (immunity can even be raised for
the first time on app@ where it was not raised at
the trial court); See also Dallas Metrocare
Services v. Juarez420 S.W.3d 39, 41 (Tex.
2013) (holding that additional grounds for
immunity raised on appeal must be considered).
The supreme court iloneswent on to hold that

a plea to the jurisdiction is an appropriate means
of challenging whether the plaintiff has
established a waiver of immunity from suit. See
Jones, 8 S.W.3d at 638. Moreover, the court
went on to point out that a governmental entity is
entitled to an irgrlocutory appeal from the denial
of a plea to the jurisdiction based on immunity
from suit. See Jones8 S.W.3d at 638 (holding
that the court of appeals erred in affirming the
denial of the plea to the jurisdiction without first
determining whether thep| ai nti f f 6s
alleged facts sufficient to establish a waiver of
immunity from suit).

Thus, sovereign immunity (immunity
from suit and liability) should be raised not only
as affirmative defenses, but also should be
asserted in special exceptiasdor in a plea to
the jurisdiction or a motion for summary
judgment. Id.; Bur net Cnty.
Carlisle 2001 WL 23204, fn. 6 (Tex.Apd.
Austin 2001). A prudent attorney may want to
file special exceptions and a plea in abatement. In
the Estate of Lindburg decision, the Texas
Supreme Court held that sovereign immunity
could properly be raised when asserted in special
exceptions and on appedllount Pleasant Indep.
Sch. Dist. v. Estate of Lindburg66 S.W.2d 208,
211 (Tex. 1989). IrLueck the Supreme Court
held that a governmental entity is not precluded
from using a plea to the jurisdiction to dispose of
a suit based on immunity from suit, even if that
issue could also be raised by a motion for
summary judgment or special exceptions. State
v. Lueck 290 S.W.3d 876, 884 (Tex. 2009). In
fact, in many cases the best course of practice is
to assert immunity from suit in a plea to the
jurisdiction and pursue it through an interlocutory
appeal to avoid the expense of discovery and trial.
Id. SeeUIL, 319 S.W.3d at 963, fn.8, (citing
Emp. Ret. Sys. v. Putnam, L.294 S.W.3d 309,

She

Secretso

323, holding trial court need not allow discovery
before ruling on plea t
status as a public entity was conclusively
resolved as a matter ¢dw). SeeCreedmoor
Maha Water Supply Corp
Environmental Quality,307 S.W.3d505 513
(Tex. App.0 Austin 2010, no pet)(whenever a
plea to the jurisdiction is based upon the
pl aintiffds pl eadings,
presented at the hélag and as a result, no
discovery is needed before the court rules upon
the plea to the jurisdictionEity of Galveston v.
Gray, 93S.W.3d 587, 590 (Tex.Apd.Houston
[14th Dist.] 2002, pet deniedh re Hays County
Sheriffébs DE2p WL t 6515
(Tex.Appd Austin 2012)(Pemberton, J,
concurring).

(a) Taking an interlocutory appeal from
an interlocutory ruling on sovereign immunity.

An interlocutory appeal can be taken
regatdlesa ofithe gype of motion (plea to the
jurisdiction, motion to dismisor motion for
summary judgment) through which immunity
from suit is raisedAustin State Hosp. v. Graham
347 S.W.3d 298 (Tex. 2011). Because section
51.014(a) gives
interlocutory appeals from rulings on sovereign
immunity from pleas to the jurisdiction, motions
to dignis$ and nodopsdotr sunymary judgment, if
a valid interlocutory appeal is otherwise taken
sovereign immunity can be raised for the first
time on appeal.Juarez 420 S.W.3d at 442;
Dallas County v. Loga 407 S.W.3d 745 (Tex.
2014);Black, 392 S.W.3d at 95.

In Black, Graham brought suit against
Austin State Hospital and two of its doctors
alleging medical malpractice claimdd. at 99.
Because Graham sued both the hospital and two
employees, the hospital moved to dismiss the
doctors pursuant to Texas Civil Practice and
Remedies Code §01.106(e). Id. The doctors
also moved to dismiss under sections 101.106(a)
and (e).Id. Graham then nonsuited the hospital
and asserted that its motion to dismiss was
thereby mooted. The trial court denied the
doctors6 motion
motion. 1d. The hospital and the doctors
appealed and the Court of Appeals hakt it did
not have jurisdiction
because section 51.041(a) of the Civil Practice
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and Remedies Code allowed the doctors to appeal 2. Waiver by Filing Suit or Bringing
only from a denial of a motion for summary Counterclaim.
judgment. Id. at 300. Texas courts have long held that by filing

The Supreme Court held that sentio suit, a governmental entity waives immunity
51.014 allows appeals by governmental entities from suit. Pelze] 77 S.W.3d at 25Q0T-Davy, 74
or their employees where a motion in the trial  S.W.3d at 86 (Hecht, J., concurringKinnear v.
court chall enged tdhat coext 66o0MmMmmdm s amnls BHW.B80@89, Ri ght !
300 (Tex. 2000);Shobe 58 S.W. at 949;
A[ W] e have hel d undAnderseneClaytonoé Co. v. Staté2 S.W.2d

51.014(a) that an interlocutory 107, 110 (Commdébn App. 1933,
appeal may be taken from a Supreme Court expl atened th
refusal to dismiss fowant of invokes the jurisdiction of one of its own courts it
jurisdiction whether the does so not as a sovereign, but as any other
jurisdictional  argument is | i t i d\madargon, &layton & Co. v. Staté2

presented by plea to the S.w.2d 107, 110 (Tex. 1933).

jurisdiction or some other Subsequent to thénderson, Clayton

vehicle such as a motion for decision in June of 2006, the Texas fRupe

summary judgment. . . . if the Courtheld thatwhen a governmental entity files

trial court denies the suit its waives immunity from suit for
government al ent i ty &euntecclaimg tmat a@ {1) related to (2) properly

no jurisdiction, whether ithas defensive to and (3) act as no more than an offset

been asserted by a plea to the against the claims asserted by the government
jurisdiction, a motion for entity. Reata Construction Corp. v. City of

summary judgment, or Dallas 197 S.W.3d 371 (Tex. 2006). The
otherwise, the Legislature has Supreme Court withdrew its 2004 opinion in

provided that an interlocutory Reatai n which it held that,
appeal may be brought. The damages, a governmental entity waives immunity
reference to plea to the from suit for any claim that is incident to,
jurisdiction is not a particular connected with, arises out of, or is germane to the

vehicle but the substancd the suit or controver Rgatabr ough
i ssue raised. o Construction Corp. v. City of Dallag004 WL

726906 (Tex., April 2, 2004, op. withdrawn). In
Id. (internal quotations and citations omitted). the secondReataopinion, the Supreme Court
The Court explained that there is no reason for pointed out tht the purpose of sovereign
limiting appeals under section 51.014(a)(5) immunity is to protect tax resources from being
whi ch references i mot used ® defénd rsuits sind npaying jyudgments.
judgment o, when sect i onRediall970SIWi3d 871 (TéxX) 2006 The @durt s o
limited. 1d. The Texas Supreme Court acknowledged that: (1) When a governmental
concluded, #A[t] he poi nt enttyfilessitithasonade & tleci€ioh toera) ( 5)
. is to allow an interlocutory appeal from rulings resources to pay litigation costs; and (2) It is

on certain issues, not merely rulings in certain fif undamentally wunfair to a
forms. Therefore, we hold that an appeal may be entity to assert affirmative claims against a party

taken from orders dging an assertion of while claiming it [has] i mi
immunity . . . regardless of the procedural device c¢c | ai ms a gld.i Rawever,ithe. court

us e t.ab301.See Juarez120 S.W.3d at 41 reasonedhat the purpose of immunity to protect

42 (can raise additional basis for immunity for the  tax resources means that when a governmental

first time on appeal)Dallas County v. Logan entity files claims it waives immunity from suit

407 S.W.3d at 746. For further dission of only to the extent of allowing claims that offset
interlocutory appeals see section VII D Supra. t he government al entityos

opposing par ¢epgrétesonlgdsan ms c a
of fset to reduce the gover
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tax resources will be called upon to pay a
judgment, and the fiscal planning of the
government al
The court went on to hold that,

Af W] her e t he
entity has joined into the
litigation process by asserting its
own affirmative claims for
monetary relief, we see no ill

gove

befaling the governmental
entity or hampering of its
governmental functions by

allowing adverse parties to
assert, as an_offset claims

germane to, connected with, and
properly defensive to those

asserted by the governmental

entity. Once it asserts
affirmative claims for monetary
recovery, the City must
participate in the litigation

process as an ordinaritigant,
save for the limitation that the
City continues to have immunity
from affirmative damage claims
against it for monetary relief
exceeding amounts necessary to
of fset t he Cityos
Accordingly, when the City
filled its affirmative claims fo
relief as an intervenor, the trial
court acquired subjechatter
jurisdiction over claims made
against the City which were
connected to, germane to, and
properly defensive to the matters
on which the City based its claim

for damages. Absent the
Legislaur e 6 s wai ver of
Citybos i mmuni ty fr

however,the trial court did not
acquire jurisdiction over a claim

for damages against the City in
excess of damages sufficient to

of fset the ,Gfityéds
any. o

Id. at 377. (emphasis added, citagamitted.).
See State v. Fid. & Deposit Co. of Marylan?23
S.W.3d 309, 3141 (Tex. 2007). Thus, the

s 0

holding inReata allows governmental entities to
give a trial court jurisdiction by bringing

ent it yld s h o litigation nithbut fa@ng @y gisk wp Haweng .a o

judgmentrendered against it because opposing
parties can bring claims only to offset the
rgnonveenrtname nt al enti tyos
When a governmental entity files suit,
the trial court and courts of appeal have to sort
through each claim and the factual basis ahea
claim to determine which claims are germane to
and connected to the claims being brought by the
governmental entityState v. Fid. & Deposit Co.
of Maryland 223 S.W.3d 309, 310 (Tex., 2007).
In Sweeny Community Hospital v.
Mendez the First Court oRppeals did a detailed
analysis of when claims are connected to and
germane to claims brought by the governmental
entity. Sweeny Community Hosp. v. Mendez

226 S. W.3d 584 (Tex.AppHouston [Bt Dist.]
2007). Sweeny Community Hospital sued
Mendez for brach of contract. Mendez brought
counterclaims for breach of contract, fraud,
retaliation under section 161.134 of the Health &
Safety Code, retaliation under section 161.134 of
the Health & Safety Code, tortious interference,
and defamatiorid. The hospal admitted that by

filing suit it wai ved |1 mmt

claims for breach of contract and fraud, but

CH &1l IMSnged t he trial cour

entertain Menddkez>b6s ot her ¢l
The court began its legal analysis by

noting that the dictiomay def i nes A ger me

ficl osely akin, o irel evant

icl osely or significantly

and p e idt Baseeam thes® definitions, the

court of appeals held that the term germane
means fincident t at
the same set of facts, and its breadth is not
narrower than what would constitute a
combu&(ﬁ'y counterclaimSweeny Community
Pid8p. v.SMérhdéz226 S. W.3d 584 (Tex.App.

Houston [B!Dist.] 2007, no pet.). A compulsory
counterclaim is a claimwhichar i ses out
transaction or occurrence that is the subject of the

0 osin
rNéi(f’?othVe ec[)uﬁ pointed out that the term

connected fdAmeans wunited,
joined together in sequence; linked coherently

and having parts or elements logically linked

t o g e tSWweeny Cammunity Hosp. v. Mendez
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226 S.W.3d 584 (Tex.AppHouston [B! Dist.]
2007, no pet.).

The First Court of Appeals held that,
while the elements of the retaliation, tortious
interference  and defamation claims were

materially different from the elements of the hel

Secretso

whet her suing for
general waiver of immunity from suit and made
the govermental entity subject to counterclaims
underReata A majority of the Courts of Appeals

The Courts of Appeals were split on
attor

d that bringing a <cl ai

hospital 6s cl ai ms, afidt he al@w fdid not gopstitygte g genergl waiversoh me

determining whether Sweeny and Mendez met

immunity. T e x .

Depodt of Cri mi n:

their obligations under the contract is necessary McBride, 317 S.W.3d 731 (Tex.2010).

Mended . o

Econ. Dev. Joint Venture220 S.W.3d 25, 32

The court then turned to the requirement

(Tex.Appd San Antoniop e t .

);dLansesad d

that the counterclaims needed to be properly Indep. Sch. Dist. v. Boge251 S. W.3d 831,

defensive to theclaims of the governmental
entity. Properly
does not acquire jurisdiction over a claim for

833(Tex.Appd Eastland 2008, no pet.).

def ensi ve Thedexas sSupiemeeCousit resolvh
question inT e x . 6

court
Depbdt of Cri mi n:

damages against the governmental entity in McBride. The court held:

excess of damages sufficient to offset the
government al e Riata It ¥90 s
S.W.3d at 377. The fact that the amount of
damages sought by the counterclaims exceeds the
damages sought by the governmental entity does
not mean the counterclaims are barred by
immunity. Sweeny Community Hosp. v. Mendez

, 226 S. W.3d 584 (Tex.ApiHouson [1St Dist.]
2007, no pet.). Offset claims can include causes
of action seeking punitive and actual damafgkes.
The fact that the offset claims seek damages in
excess of those sought by the governmental entity
iis a curahble
amending the pleading to seek no more damages
than the governmental entity may be awarded
upon fikal trial . o

The waiver of immunity from suit is
effectuated regardless of the form in which the
claims are made. The Texas Supreme Court held
thatthe waiver of immunity from suit is waived
regardless of whether the claims are asserted by
the entity as the
no substantive difference between a decision by
the City to file an ori
decision to if | e i ts claim as
Reata 2006 WL 1792219. Claims for relief
asserted by counterclaim have also been held to
waive immunity from suit. City of Dallas v.
Sauceddralls 172 S.W.3d 703 (Tex.App.
Dallas 2005y ev6d on
79 (Tex. 2007) City of Grand Prairie v. Irwin
Seating Cq.170 S.W.3d 216 (Tex.ApiDallas
2005, petdenied.

28

dexfed byi ency

pl aintif

gif?oal?)' suit and the

recofvlenr yt i s case, Mc Bri de,
Department, filed suit. In its
answer, the Department denied
McBri debs all egations

prayed for attorneyos

costs incurred in defending the

case. Other than fees and costs,

the Department asserted no

claims for elief. Unlike Reata

in which the City injected itself

into the litigation process and

sy cdamagey o - fhe
epartmentos reqguest

attorneyos fees was [

defensive in nature, unconnected

to any claim for monetary relief.

When that is the case, a tept

for attorneyos

defending a claim does not

waive immunity undeReata 0

Jex. .Depot of Cri md nagal
ol dIP S W Vel - MW e

f ees i n

Cityos
intervenor .. .0
Also 'because” ‘recovéry ‘under a

counterclaim brought without a waiver of
sovereign immunity déets any recovery by the
governmental entity bringing claims, the
ot herddgr Odlijswi%sgl "of ZthE%gogernWmal claims by
summary ' judgmen

counterclaims must be dismissed based on
sovereign immunity. Employees Ret. Sys. of

or  otherwise means the
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Tex. v. Putham 294 S.W3d 309, 325
(Tex.Appd Austin 2009, no pet.).

The significance of thReatadecision is
minimized by the fact that the legislature has
waived immunity from suit for breach of contract
actions against cities, school districts, junior
colleges, and special purpose districts as well as
for some contract claims against counti€dee
Chap. 262 and 27TEex. Civ. PRAC.& REMm.
CoDE. Thus, in most instances contractors will
not have to assert a waiver of immunity from suit
by the entityods filing
maintaining breach of contract claims against
governmental entities.

However, filing suit does not waive
immunity from liability. Thus, by filing suit, a
governmental entity subjects itself to the
jurisdiction of the trial court but, in order to
prevail, an opposing party must still establish a
waiver of immunity fromikability. SeePelze] 77
S.W.3d at 250;IT-Davy , 74 S.W.3d at 861
(Hecht, J., concurring). But sédeyers v. State
of Tex, 410 F.3d at 239 (removing a case to
federal court constitutes a waiver of immunity
from suit in federal court and invokes the
jurisdiction of the federal court; the court must
still look to state law to determine if some form
of immunity from liability exists).

Effect of Summary Disposition or Nen
Suiting
The Supreme Court has held that a
governmental eéni t y 6 s d e esuitsits o n
claims or the granting summary judgment on the
government al entityods
trial
Supply Corp. v. City of Alton354 S. W.3d 407,
413414 (Tex. 2011)Albert, 354 SW.3d 368,
377 (Tex. 2011). However, the trial court
retaining jurisdiction is over very little real value
to parties in litigation with governmental entities,
because bringing a claim by a governmental
entity grants the trial court jurisdiction only
creaes jurisdiction to the extent of an offset.
Sharyland at 41-314;, Albert, at 377.

a.

3. Waiver by Estoppel.

The San Antonio Court of Appeals has
held that sovereign immunity cannot be waived
by promissory estoppel. IiMaverick County

Water and Improvemeiltist. v. Reyes2003 WL

c 6. avi3d407, dld.e s
cour t 0Sharylpnd rWaged i ¢t i o mlowever, the Texas Supreme Court has

s 0

22900914 (Tex.Ap@. San Antonio, Dec. 10,
2003, no pet.), the plaintiff, Ms. Reyes, suffered
damages after a canal broke and flooded her
property. After the flood, the president of the

board of Maverick County Water and
ImprovementDi st ri ct (the #ADistr
admi tted l'iability for R e
promised to compensate her. Later, the District
denied Reyesd claim in a

brought suit against the District claiming breach

of contract, promissory estoppeljnverse
candemnatioraandnrauisaace. The appeatsrcaurt f o r
agreed with the District that sovereign immunity
protected it against al |
regard to the promissory estoppel claim, the court

held that the doctrine of promissory estoppel does

not apply against a governmental unit when it

would impair the exercise of its public or
government al functions.
arose out of the Distri
for irrigation and electricity purposes, the
application of promissgrestoppel would impair

t he exercise of t he
function. Id. at *2.

This argumerd to the extent it would
work against a City carrying out a governmental
functiond is precluded in suits against the State,
because estoppel does not applsuits where the
State is a defendant.State v. Durham 800
S.\W.2d 63, 67 (Tex. 1993). Moreover the

o

B
ct o

Di st

Gover nment al Sufteame iCowt Gappeats! ta hawes rejected the

argument that the actions of a governmental
entity cano create an equitable waiver of
immunity. Sharyland W#er Supply Corp.354
not i mpact t

h e

suggested that under certain circumstances it
would find a waiver of immunity by estoppels

where the governmental entities actions make it
inequitable for a governmental entity assert
immunity. See Federal Sigg51 S.W.2d a#12
(Hecht , J . concurring).
concurring opinion in Federal Sign clearly
indicated that under some circumstances a
governmental entity behavior which induced the
plaintiff to perform the ontract would estop the
governmental entity that received the benefits of

the contract from asserting immunity from suit.

Id. For many years litigants continued to bring
Awaiver by conductodo suits
entities based wopnoHechto6s
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Federal Sign and his subsequent opinions. See given to landowners under British common law.
IT-Davy, 74 SW.3d at 863 (Enoch, J., According to Prosser, in a civilization based upon
dissenting). Even when the Texas Supreme Court private ownership of land, it is important for
stated that it was rejecting the notion that a economic development that liability not
governmental entity can waive immunity from discourage land ownership and the development
suit by conduct, th&irst Court of Appeals found of real estate. Prosséraw of Tortsat 386 (5th
that Texas Southern University had fraudulently  ed. 1984). Thus, a possessor of land is obligated
induced performance and therefore had waived only to make use of hisrpperty in a manner
its immunity from suit by its conduct. Tex. S. which does not represent an unreasonable risk of
Univ. v. State Street Bank & Trust Ca212 harm to others. In striking a balance between
S.W.3d 893 (Tex.Apd. Houston [1st Dist encouraging economic development and the
2007, pet. deni ed) T hsafetyFof thes publi€ ahe cdurfs dookedeta she ni n g
in State Street was clearly predicated uponthe pl ai nti ffé6s Astatusodo on th
notion that because Texas Southern University owner 6 s duty to hi m. Thus
Al uredd performance an depends aipon whetlsec the iinjuned dparty is &
contract, it was stopped by its behavior from  trespasser, licensee, or invitee. A person injured
asserting immunity.ld. Compare tdrex. Parks by a dangerous condition on the premises must
& Wildlife Depbét v [E. Brove that thea osviyer bReacheld the duty awedito
235 S.W.3d 692, 695 n.2 (Tex. 2007) (stating that  their class of premisassers.
ALowrey could only pur sue Bo sbrrveethecpurposd of ercoutaging c t
claim against the State if he first obtained ownership and development of real property, the
|l egislativ.e consent . courtd have dictated that a premises liability suit

More recatly, the Texas Supreme Court is not one of several causes of action that may be
has acknowledged that it had found waiver by asserted against an owner/occupidris the only
estoppel in cases other than breach of contract cause of actionPifer v. Muse 984 S.W.2d 739,
cases. Aln [ State v.] B2@xAppTed8aark&n¥W. 28981, ndlp
12, 14 (Tex. 1994)] we recognized an inverse injury was caused by a condition created by the
condemnation claim [and found a waivef activity rather than the activity itself, the plaintiff
sovereign immunity] in part because of the is limited to a premises liability thep of
Stateds bad faith in usierm@vetyg. power Thios gias na ama
unfair economic advantage over the property t h at cannot be over come [
0 w n eHeartd Bluff Game Ranch, Inc., v. State artfulness in pleading his clainLucas v. Titus
381 S.W.3d at 484. Thus the Supreme Court County Hosp. Dist. 964 S.W.2d 144, 153
continues to acknowledg that under certain (Tex.AppiTexar kana 1998, pet . C
circumstances it will find a waiver of immunity plaintiff was injued by a condition created by the
by estoppels where a governmental entity would  activity rather than the activity itself, the plaintiff
otherwise reap the benefits of unjust behavior. is limited to the premises liability theory of
See id. recovery. o). A plaintiff
action based upon premises liability and other
types of causes of actionHowever, when a
plaintiff is injured by a

IV. COMMON -LAW
LIABILITY

PREMISES

Under the law of premises liability,
landownersand those who control land and
buildings can be held liable when a person is
injured by a condition of or on the premises.
Premises liability law developed separate from
general negligence liability. Generally speaking,
it has always been more difficdlh prevail in a
premises liability case than in a negligence suit.

The higher standard of liability in
premises cases grew out of the preferential status

entitled to recover only on the premises liability
cause of action, and his judgment will stand up on
appeal only if he pled, proved, and obtained
findings on each element of a premisesec&ee
H.E. Butt Grocery Co. v. Resendé&88 S.W.2d
218, 219 (Tex. 1999).

If other avenues of ordinary negligence
liability were available in suits against an
owner/occupier, the essential protection premises
liability law provided to owners/occupiersf o
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premises would be lost. For example, in the event

a landowner could be held liable for ordinary 2. Licensee.

negligence in connection with a dangerous AA | icensee enters | ando

premises condition, there would be no need for a the permission of the landowner, but does so for

claimant to prove the necessary elements of a his own convenience or on business for someone

premises liability ase (gross negligence or the  other than the owner. Consent to enter may be

owner/ occupier 6s priorexlpmewlse ld.e i nopfl i etdh.ed

dangerous condition). As a practical matter, The duty owed to a licensee is not to

virtually every premises case would be tried ona injure him through willful, wanton, or gross

negligence theory, because liability would be so  negligence. There is an exception to this rule

much easier to establislLucas 964 S.W2d at whenthe: (1) occupier knows of a dangerous

153 (iAlt is true that eaondtergdnihg gremises;a2) ticengee tdogs nots o f -

more advantageous to the plaintiff than a premise know of the condition; and (3) condition is not

liability theory because of additional elements perceptible to the licensee and cannot be inferred

that the plaintiff may foen factevgthin his erdsent ar pagtkrmwladged ) .

Lower Neches Valle Auth. v. Murphy 536

A. Standard of Care. S.W.2d 561 (Tex. 1976). In the case of a
Premises liability is limited libility. dangerous condition of which the landowner has

Owners and occupiers of land and buildings do  actual knowledge, he has a duty to warn of the

not owe a duty of ordinary care to all persons who defect or make the premises reasonably safe.

come onto their premi seSst.at eilDepdéxad , 883 Wdd ysy v .

owed by a premises owner or occupier is 235, B7 (Tex. 1992);State v. Tennisqn509

determined by the status [trespasser, licensee, or S.W.2d 560, 562 (Tex. 1974)Tex. Parks &

invitee] oft he compl ai Gunmy paNitlwW.ld fe DOFPBPEW2dat37@avi s

Harris Methodist Affiliated Hosp.887 S.W.2d

248, 250 (Tex.ApjyFort Worth 1994, n.w.h.). 3. Invitee.
An invitee has been described as one who
1. Trespasser. enters on anot her 6s |l and

A trespasser is one who enters upon knowledge and for the mutual benefit of both.
anot her &s property wi Rdsas w.tBuddiesi Fgdd Stprel8 $.\W.2df 534,

authority, or expressed or implied invitat, 536 (Tex. 1975) (citing Restatement (Second) of
permission or license.Park v. Troy Dodson Torts, § 332 (1965)).

Const. Cg. 761 S.W.2d 98, 100 (Tex.App. The standat of care owed to an invitee
Beaumont 1988, writ deniedftendoza v. City of i's set out in the Texas Su
Corpus Christi700 S.W.2d 652, 654 (Tex.App. in Corbin

Corpus Chri sti 1985, wr it refod n.r.e.). A
possessor of land owes asfpasser only the legal A possessor of land is subject to

duty to refrain from injuring him willfully, liability for physical harm
wantonly, or through gross negligence. caused to his invitees by a
Lampasas v. Spring Ctr., Inc988 S.W.2d 428 condition on the land if, but only
(Tex.Appi Houston [14th Dist.] 1999, no pet.) if he (a) knows or by the exercise
(AThe only duty a premi sesof aemsomable ocare owoddu pi er
owes a trgsasser is not to injure him willfully, discover the condition and
wantonly, or through gross negligence. [citations should realize that it involves an

omitted]. Moreover, a trespasser must take the unreasonable risk of harm to
premises as he finds it, and if he is injured by such invitees, and ... [b] fails to
unexpected dangers, the loss is his own. [citations exercise reasonable care to

omi t t eSpéneér)v. City of Dallas 819 protect them against the danger.

S.W.2d 612, 617 (Tex.App.Dallas 1991,

n.w.h.);Weaver v. KFC Mgmt., In¢750 S.W.2d Thus, when an occupier has

24, 26 (Tex.App.Dallas 1988, writ denied). actual or construtve knowledge
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of any condition on the premises
that poses an unreasonable risk
of harm to invitees, he has a duty
to take whatever action is

reasonably prudent under the
circumstances to reduce or to
eliminate the unreasonable risk
from that condition®

Corbin v. Safeway Stores, In6&48 S.W.2d 292,
295 (Tex. 1983):Meeks v. Rosa988 S.W.2d
216, 217 (Tex. 1999Resendez988 S.W.2d at
219.

It is only in cases of injury to an invitee
that the occupier must exercise reasonable care to
inspect the premé&s and is charged with
knowledge of dangerous conditions in which an
inspection would disclose.

Even in the case of an invitee, a duty to
act does not arise until there is a condition on the
premises that creates an unreasonable risk of
harm to users ofhe property. According to
Co r b statetnent of duty owed to invitees, it
may appear that such suits are tried upon a
general negligence standard. In fact, the supreme
courtbdés description of
has encouraged this perception.

The standard of conduct required
of a premises occupier toward
his invitees is the ordinary care
that a reasonablyrudentperson
would exercise under all
pertinent circumstances....
Liability depends on whether the
owner acted reasonably in light
of wha he knew or should have
known about the  risks
accompanying a  premises
condition.

Mendoza 700 S.W.2d at 654Corbin 648
S. W. 2d at 295 (A1 ]n

5 Section 343 of the Restatement of Torts
Second, from which the Texas Supreme Court
established the standard of care owed to an invitee,
also requires that the premisdgefect be one the
possessor of land should expect that the plaifitifh

s 0

emphasized that an invitee
owner is a simple negligen:
However, one critical difference remains
between premises liability for invitees and a
simple negligence caseA licensee must first
establish the principal element of a premises
liability case, namely the existence of a
dangerous condition before the defant has a
duty to act. In lzaguirre the supreme court held
t hat an owner/ occupieros
the existence on the premises of a dangerous
condition that could result in injury. The
existence of a dangerous condition is the first
element of any premises liability case.
Brownsville Navigation Dist. v. IzaguirreB29
S.W.2d 159, 160 (Tex. 1992)SeeMeeks 988
S.W.2d at 308)7; Resendez988 S.W.2d at 219;
Johnson County Sheri ffds
926 S.W.2d 284, 285 (Tex. 199&eideneck v.
Cal Bayreuther Assoc451 S.W.2d 752, 754
(Tex. 1970).
lzaguirre involved a man who was
loading a trailer that was disconnected from its
tractor with its front resting on extendable
supports. Id. The ground was soft and muddy
fromeaini Trevfront sugports of the teaider wekre o f
resting on a board for stability. The board broke,
causing the load to shift, and resulting in the
trailer rolling over on Izaguirre. Plaintiffs
contended the ground should have been covered
with harder material thatvould not have given
way, or that the district should have warned of the
danger of the ground shiftingd. The court held
that ordinary dirt did not represent a dangerous
condition, and in the absence of a premises
defect, the premises occupier could be held
liable. Id.

d

P

c a

B. Common Law Premises Liability
Continues to Depend Upon the
Classification o f t

s u b Upanp the Rramises. a s e s , we

he F

not discover or realize the danger, or will fail to protect
themselves againétCorbin 648 S.W.2d at 295. The
Texas Supreme Court, however, eliminated this
element of the invies cause of action when it
fiabolished the negligence defense of assumption of
the risk and théno dutypdoctrined Id. at 295, fn. 1.
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The supreme court has been presented (Tex.Appd Houston [1st Dist.] 1998, no pet.) (a
with  numerous opportunities to abolish the defectisarfii mper f ecti on, short c:
common law distinctions between trespasser, of somet hing necessary for
licensee, and invitee, and thereby establishing an
ordinary care standard of duty for landowners. D. Generally, a Defendant Landowner or

The supreme court has refused,wkwer, to Possessor Cannot be Held Liable on a
eliminate the common law classification Lesser Standard of Care.

standards of liability, despite the strong urging in An occupier being sued by a person
several concurring opinions. Nixon v. Mr. injured on her premises has the right tarol¢éhe
Property Mgmt. Co., Inc690 S.W.2d 546 (Tex. limitation of duty established under common law
1985). Nixon was decided years after both premises liability. A plaintiff who tries a
Tennisonand Murphy. The supreme court did premises liability case on a negligence theory

not modify the holdings of those two cases atall. does so at his own risk. See Clayton W.
Id. The only conclusion that can be drawn from  Williams, Jr., Inc. v. Olivp952 S.W.2d 523, 529
Nixon is that the supreme court intends that land  (Tex. 1997)Wal-Mart Stores, Inc. v. Bazaf66
occupiers, including governmental entities, will S.W.2d 745, 746 (Tex.Apdp.San Antonio 1998,

not be held to an ordinary negigce standard in no pet.);Physicians & Surgeons Gen. Hosp. v.
premises liability cases. See id.; Valley Koblizek, 752 S.W.2d 657 (Tex.Apd.Corpus
Shamrock, Inc. v. Vasque®95 S.W.2d 302, Christi 1988, writ denied). Ms. Koblizek, an
306-07 (Tex.Appd Corpus Christi 1999, no invitee at the hospital, alleged that she teighjn
pet.); Richardson v. WaMart Stores, InG.963 an area where two different types of floor
S.w.2d 162, 164 (Tex.App.Texarkana 1998, surfaces came together. While their pleadings
no pet.). alleged all of the elements of an invitee premises
liability case, the Koblizeks requested that the
C. What __ Constitutes _a __Dangerous case be submitted to the jury on a general
Condition? negligence chargdd. at 659. In accordance with

In cases brought by an invitee or licensee, the charge, the jury found only that the hospital
the existence of a dangerous condition is the first was negligent in allowing different surface levels
element the plaintiff must establish in order to  to exist in between a bathroom hallway and lobby
prevail. Seideneck451 S.W.2d at 754. Not area and that this negligence was the proximate

every premises condition that causgsiry is a cause of stinjus.ldy The defendant f 6
dangerous conditionSeelzaguirre 829 S.W.2d objected to the charge as failing to contain

at 160. To constitute a dangerous condition, a findings essential to a premises liability cause of
premises defect must meet two conditions. First, action and failing to include definitions and

the premises must constitute an unreasonable risk instructions necessary to define the limited nature

to the licensee or invite&Seideneck451 S.W2d of t he hosld iThe&@durd o appeals vy .

at 754. Second, the condition must have been one reversed and rendered a take nothing judgment

that the plaintiff should not have anticipated based upon the plaintiffs
under the existing circumstanceSeelzaguirre findings essential to their premises liability cause
829SW2datl6®Bt at e Depdt of ofiadidnwiaey whethen the defendant hospital

Pub. Transp. v. KitcherB67 S.W.2d 784 (Tex. knew or should have known of the catma of

1993). As eplained by the supreme court in the floor or whether the condition presented an
Izaguirre it is a matter of common knowledge unreasonable risk of harm)ld. at 660. See

that dirt becomes soft and muddy when wiet. Tennison 509 S.W.2d at 5625t at e Depot (
Therefore, the premises owner should not have to Highways and Pub. Transp. v. Carsos99

warn of or make reasonably safe a condition that S.W.2d 852 (Tex. Civ. App. El Paso 1980, writ

a reasonable and prudent perseould have ref 6d ButseeStte )..McKinney 886

anticipated encountering under the applicable S.W.2d 302, 30®4 (Tex.Appd Houston [1st

conditions. Izaguirre 829 S.W.2d at 160; Di st . ] 1994, wr it deni ed)
Kitchen, 867 S.W.2d at 786SeeCobb v. Tex. answer to general negligence charge was

Depobt of Cr, 960iSWa2H 59)62s t i c e
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sufficient where all elements of a premises
liability suit had been proven as a matter of law).
There ae only two circumstances in
which a premises occupant can be held liable on
a lesser standard of liability. First, the occupier
may waive limited liability and allow the case to
proceed to the jury as a negligence caBarker
v. Highland Park 565 S.W.2 512, 519 (Tex.
1978). Under those circumstances, the defendant
will be held to the standard of what a reasonable
and prudent person would do under the same or
similar circumstances. Second, the plaintiff can
claim that she was injured not by a premises
defect, but rather by an activity being conducted
on the premises. This second group of cases are

Secretso

Recovery on a negligeactivity

theory requires that the person
had been injured by or as a
contemporaneous result of the
activity itself rather than by a
condition created by the activity.

There was no ongoing activity
when Keetch was injured.
Keetch may have been injured
by a condition created by the
spraying but she was not injured
by the activity of spraying.At

some _ point, almost every

artificial condition can be said to

pled and tried under t h e héave eegnl cieateel hytan aeticity. i vi t y 0
theory of liability. We decline to eliminate all

Whil e fAnegligent act i vidistnctionl bhewveen | premiges i s a
means of circumventing the higher burden of conditions and negligent
proof in premises liability law, application is very activities

limited. When a plaintiff is injured as a result of
a fAnegligent activityo Idb(enphagisaddedn duct ed on t he
premise, the landowner is held to an ordinary care

standard of liability. Keetch v. Kroger C¢.845 Following, the rationale set forth in

sSw.z2d 262, 264 (Tex. 1 9 9 Reptch the CofipMseChristi Cglet oftAppeals held
activityo |iability ex.ithsattheinjoryinhugt notwohlebe cotdmporapebua i nt i

was injured as a direct and immediate result of an  with the injury, but the injury must occur in the
activity conducted on the premises, rather than as immediate area where the negligent activity was

a consequence of a defect in the premise. In being conducted.Stanley Stores v. Veaz$38

Keetch the supreme aot held that a plaintiff can S.W.2d 884, 886 (TeApp.d Beaumont 1992,
recover under t he i n e g Writ dprded)t As explainiedvby theyCorpud Ghiso r y
rather than premises liability only if the: (1) court:

injury was caused by or as a contemporaneous
result of the activity; and (2) activity was the
cause in fact of the injuryid.

Keech arose out of a slip and fall in a
grocery store. The plaintiff alleged the store was
negligent in spraying fI
in a way that overspray collected on the floor
causing a dangerously slick condition. The trial
court submitted the sa to a jury on a premises
liability theory and refused to submit the
Ainegligent spraying activityo
failed to find that Kroger knew or should have
known of the dangerous condition, resulting in a
take nothing verdict. The supreme cotiitimed
the decision of the court of appeals, while
explaining the limited application of the negligent
activity liability.

Our understanding dkeetchis
that before submitting a
negligence activity theory of
recovery, a trial coughouldfirst
o weonsgler fromtthe evid&ceeandn GI 0 0
pleadings if the injyr was
created by and contemporaneous
to an ongoing activity.
theory. The jury
[In this case], we have an
ongoing activity [a Pepsi tasting
display] in one area of the store
and a slip and fall on a substance
generated from that activity in
another area of the storEeetch
says, ir eocagligent y on a
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activity theory requires that a
person has been injured by or as
a contemporaneous result thie
activity itself rather than by the
condition created by the

activityo .

[T]he evidence must show that the
injuries weredirectly related to the

activity itself.

Applying Keetchto the case before
this court, there is a lack of supportive

evidence t o

admission of a negligent activity

cause of action.

We find no

connection between injury and the
ongoing Pepsi display which would
lead us to conclude that the injury

occurred as a contemporary result of

the ongoing activity.

Id. (emphasis in original).

Through Keetch and its progeny, the
supreme court and the courts of appeals clearly
intend for premises liability law to fulfill its
historic function of providing meaningful
mitat.i
Specifically,
of the condition of the premises (i.e., a slick floor)
then the case must be tried under the established

of a
i f

ons

t he

principals of premises liability. Keetch 845

S.W.2d at 264. A claimant may not avoid that

justify

limited liability simply by alleging that she was

injureda s a
the premises rather than the condition of the

resul t of

an

premises itself. Seeid. This same analysis is

revisited by the courts in determining whether a
TCA suit arises from a premises defect or from
the condition or useof personal property.

Simpson, 500 S.W.3d at 390.

E.

t hat

Proving the Owner has Knowledge of

the Dangerous Condition.

Keetchis also significant for its holding
owner/ occupieros
does not conclusively establish that he had
knowledge that the condition was dangerous.

an

Secretso

Id. at 266. As explainedyp Justi ce

Proof that the premises owner or
occupier created a condition
which poses an unasonable
risk of harm may constitute
circumstantialevidence that the
owner or occupier knew of the
condition. However, creating
the condition does not establish
knowledge as a matter of law for
purposes of premises liability.

Hecht

employee may accidentally spray something on

(Hecht,

F.

from the requiremats of Texas Rule of Civil

J., concurring).

Submission of a Premises Liability

Case to the Jury.

t hdef ltadralwidduwrutidbas?@7t ual |y

Premises liability cases remain exempt

Procedure 277, which dictates that whenever
feasible a case should be submitted to the jury on

broad form questions. TEX. R. Civ. P. 277
The disjunctive
submission of a premises liability case, requiring
the jury to specifically find for the plaintiff on

(Vernon

Supp. 2001).

each element of his cause of action, is not a basis

a rfod ewensat H.B. Butt Glocery IC0. V. Wamer
pl &b n3S.W.2df @58,

i2580 u(Tex.e 499.r e a r

Furthermore, even if a premises case is submitted

in broad form, thisdoes not abrogate the
requirement
definitions and instructions each and every

t hat

t he

court (

element of a premises liability cause of action.

A akedtch 845t S.\W.2dcad 2667; ©livio,0952
S.W.2d at 529Univ. of Tex. Med. Branch at
Gdveston v. Davidson 882 S.w.2d 83, 86

(Tex.Appd Houston [14th Dist.] 1994, no writ)
(reversing the trial court and rendering that the

on

plaintiff take nothing because she could not
recover on a general negligence theory as a matter

of law).

G.

Premises Liability for Governmental

Entities at Common Law.

c The a tlassification f ofa usesn @fi t i on
governmental premises and other principles of

common law premises liability had no application
to governmental entities before the enactment of

the TCA, because they enjoyed sovgme
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immunity. While the TCA constitutes a limited
waiver of immunity, common law principles of
sovereign immunity are still applicable in
determining the extent
liability. See also City of Bellaire v. Johnsa@®0
S.W.3d 922, 94 (Tex. 2013)

V. THE TEXAS TORT CLAIMS ACT

This section of the paper addresses
various provisions of the TCA as well as the cases
interpreting the TCA. The discussion is broken
down into the following topic areas: (1) whom is
covered by the TCA; (2) underwhat
circumstances does the Act permit suit; and (3)
what are the exclusions and exceptions to liability
under TCA.

One must keep in mind that the TCA is a
limited waiver of immunity; meaning unless the
waiver is clear then the immunity bars the
plaintiffo s ¢ | RydemBitegrated Logistics,
Inc., v. Fayette Countyd53 S.W.3d at 927. To
prevail on a claim under the TCA the plaintiff
must plead and prove all the elements of waiver.
See id.

A. What Governmental Entities and
Actions are Covered by the TG\?
Section 101.001 of the TCA sets forth the
meanings of certain terms critical to the
application of the TCA.
1. Section  101.001(3), Entities
Activities Covered by the TCA.
The TCA applies onl
uni t HegTEex. GVv.PrRAC. & REM. CODE 88
101.003101.021  (West  2005). Section
101.001(3) defines governmental units as
including: (1) the state and all its agencies; (2)
political subdivisions of the state (including but
not limited to cities, counties, school districts,
junior college disicts, water improvement
districts, and water control districts); (3) an
emergency service organization; and (4) any
other institution, agency, or organ of government
the status and authority of which are derived from
the Constitution of Texas or from lawassed by
the Legislature under the ConstitutionTEX.
TORT CLAIMS ACT 8§ 101.001(3) (a copy of the
entire Act is provided at the end of this paper).
Just as with sovereign immunity, the TCA applies
and extends to all agencies, political subdivisions,
andother institutions which are derived from the

and

Secretso

state const i $ealariaat Gourdtyn d
v. Dobbins 919 Sw.2d 877, 884
(Tex.App. Fort Worth 1996, writ denied);

| aw:

Bréwn &. Mordagoneery iCouaty Hoapl Dis®0bt i t y 6 s

S.w.2d 481, 483 (Tex.App.Beaumont 1995,
writ denied);Dillard, 806 S.W.2d at 593ut see
Dallas Area Rapid Transp242 F.3d at 3122
(the standard for determining the applicability of
the Eleventh Amendment is different from
standard for determining applicability of TCA).
Under these standds, the following
governmental entities have been held to be
covered by the TCA:

(@) County hospital districts
and county owned hospitals,
Sharpe V. M&EBO6 |
S.\w.2d 717, 718 (Tex.Apd.
Houston [1st Dist] 1987, no
writ); Tarrant County Hosp.
Dist. v. Ray 712 S.wW.2d 271,
27374 (Tex.Appd Fort Worth
1986, wri tWheebef 6d
V. Yettie Ker,sti
866 S.W.2d 32, 45 (Tex.App.
Houston [1st Dist] 1993, no
writ);

(b) A city owned hospital,

City_of Austin v. Davis 693

SW.2d 31, 34 (Tex.App.

Austin 1985, wr it
t oHuékabayw €lrving iHesp. Awhl

879 S.W.2d 64, 66 (Tex.App.

Dallas 1993, no pet.);

(c) Independent school
districts and junior college
districts, Barr v. Bernhard 562
S.W.2d 844, 846 (Tex. I8);
Brown v. Houston Indep. Sch.
Dist.,, 763 F. Supp. 905, 908
(S.D. Tex. 1991);LeLeaux v.
HamshireFannett Indep. Sch.
Dist., 835 S.w.2d 49, 51 (Tex.
1992); Freeman v. Del Mar
College 716 S.w.2d 729, 771
(Tex.Appd Corpus Christi
1986, no writ);

ng
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(d) Community centers within the meaning of section 101.001(3) of the
providing mental health and Texas Tort IdCI ai ms Act 0.
mental retardation services,
Rodri guez V. Tex. e p &Geéctiond®1.001(2), Employees, Agents,
Mental Health and Mental and Independent Contracs.
Retardation 942 S.W.2d 53 The TCA creates liability for
(Tex.App. Corpus Christi governmental units for the acts of its employees,
1997, no writ );Deep E. Tex. agents, and officersTEX. TORT CLAIMS ACT §8§
Regél Ment al Heal t h 10&.02Me0nit.a0l22. The Act def i ne
Retardation Servsy. Kinneat as:
877 SW.2d 550, 564
(Tex.Appd Beaumont 1994, no [A] person, including an officer
writ); OpP. TEX. ATTOr GEN. NO. or agent, who is in the paid
JM-538 (1986); and serviceof governmental unit by
competent authority, but does
(e) Regional transit not include an independent
authorities created pursuant to contractor, an agent or employee
state statuteOp. TEX. ATTOr of an independent contractor, or
GEN. No. MW-10 (1979) a person who performs tasks, the
details of which the
However, the San Antonio Court of governmental unit does not have
Appeals held that the San Antonio Water System the right to control.
was not a Agovernmental unito subject to suit, bui
merely a subdivision of the City of San Antonio. ~ TEX. TORTCLAIMS ACT § 101.001(2). When the
San Antonio Water System @mihSmith 451 active tortfeasor is employed by a governmental
S.W.3d 442, 4501 (Tex.Appd San Antonio unit and is subject to the control of any officer,

2014, N $he Befudl status and S'uthority agent, or elected official of that governmental

of SAWS and its board derives exclusively from unit, his actions can form the basis of liabilitg.

the city ordinance and the encumbrance which a&ilggglgr){)rﬁ :Lrgltaegigzstgfrtr:ﬂ?otzégat
documentsSeeGuadalupeBlanco River Auth. ployees.

v Tuttle 171 S W .2d 520, 501 See Harris County v. Dillard883 S.W.2d 166

. . . . Tex. 1994)but see Tex. Depd t (
(Tex.Civ.App. San Antoniojee Guadalupé ( .
Blanco River Auth. v. Tittle, 171 S.W.2d 520,  Crotective Servs. v. Atwopdl76 S.W.3d 522,

. : . 529530 (Tex.Appd Houston [1st [kt.] 2004,
521 (Tex.Civ.A San Antonio) (per curiam .
(hold(ing membzfs of San Antor)1i<()pEIectric a21d pet. denied) (foster parents of regulated foster

Gas System board of trustees, created pursuant to home not empI(_)yees under T.CA)' St'."’ a
article 1115article 1115, are municipal agents government_al unit can be held_ vicariously liable
whose powers and duties dexisolely from the for _the negl!gence of an unpaid volunteegee
: Smith v. Univ. of Tex.664 S.W.2d 180, 1991
contract of encumbrance and the ordinance that (TexAppd Austin 1984 Wr it fef
created board and that their powers and duties are Smith (F:)gse arose out of a track anél field meet
fixed and limited to those the municipality has

T sponsored by the University of Texdd. at 181.
expressly or by necessary implication conferred .
onthem)wr i t 141eTéxd5@3, 174 S.W.2d Price, the head track coach and an employee of

the University, was responsible for organizing
589 (1943).. . 174 S.W.2d 589 (Tex. 1943). ;
Therefore, SAWS is not aréd congugtln them tId t183 PrfcgI

appomte unteer rola to overSee th

DO

definition of fi@roTExe ATOMe nt a l L
$ The Texas Attorney GenNe.dMI10D74198D).f f i c e
opined that health districts are not included within the
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shotput event. _Id. Drolla was charged with
overseeing and running the event as well as the
use of the sheput area of the stadiuntd. Smith
alleged that Drolla was negligent in faij to
establish safety guidelines regarding the use of
the shotput facilities, which Smith claimed
caused his injuriesld. at 189. The factor which
distinguishessSmith from Harris Countyand any
other case that may involve the negligence of a
volunteeris that the plaintiff irSmithalleged that

a paid employee was responsible for the
vol unteer ds act i oHasrs
CountyrecognizedSmithrepresents a way to get
around the TCAG6s excl
volunteers
SeeHarris County 883 S.W.2d at 167168, n.2;

City of Dayton v. Gates126 S.W.3d 288, 289
(Tex.App.i Beaumont 2004, no pet. h.) (section
101.0626s liability for
scope of liability under section 101.021(13ee
alsoRodriguez 942 S.W.2d at 56 (governmental
entity which is highly regulated by another state
agency or is dependent on federal funds funneled
through regulating agency is not an employee of
agency or department).

The Texas Supreme Court confronted
fact situation similar to thélarris Countycase.
Bishop v. Tex. A&M Univ, 35 S.W.3d 605 (Tex.
2000), arose from an injury in the production of a
play by the Texas A&M drama club. Bishop was
injured when stabbed with a knife that was used
as a prop ira play. Id. Another student missed
the stab pad and stabbed Bishop in chest. The
decision to use the knife was made by a director
and a prop assistant that the court of appeals
found to be independent contractorkl. The
court of appeals reasone@ti\&M could not be
held liable for negligence of an independent
contractor.ld. The actions of the drama club and
the play were also overseen by two A&M faculty
members. Since the faculty members were not
paid specifically for work with the drama club,
the court of appeals held that the faculty members
were acting as volunteers for whom the university
was not liable.ld.

The supreme court rejected the notion
that the faculty advisors were not employees
when they oversaw the drama club on two
different basis. First the supreme court pointed
out that:

u

s 0

[First the] fact that Drs. Curley
and Lesko [the faculty advisors]
did not receive additional
remuneration for their service to
the university as faculty advisors
is not dispositive of whethéney
were employees for purposes of
liability under the Tort Claims
Act. The evidence in support of
the judgment demonstrates that
although faculty members are

A's tnbteequired jtooact iag advisors)
[A&M] considered Drs. Curley
sionnaf LUeisek oadcst i spsviode t

f aivernof imntueity. s t at e 6 wnivewity as faculty advisors

when calculating their overall
compensation. Unlike the
volunteer reservdeputy sheriff

v 0 linHartiseCeunty v. Millargvgho n o t
was never in the paid service of
a governmental unit and
therefore was not an employee
under the Tort Claim#ct, Drs.
Curley and Lesko remained in
the paid service of the university
while advising the Drama Club
and received a benefit from their
advisory positions.

expan

Id.

The supreme court went on to point out
that the purpose of having faculty advisors
precludel them from being considered
volunteers. In order to gain recognition as a
student organization at A&M, an organization
such as the Drama Club had to have faculty
advisors. The official studewtrganizations
policy manual provides that as an advisor o a
organization such as the drama club, the advisors
must know the rules pertaining to A&M
organizations, be aware of liability issues and
advise the organization to make reasonable and
prudent decisions. Based upon this provision of
the studenbrganizatbn manual, the supreme
court found that the faculty advisors were
responsi bl e for enforci
including A&M6s policy
deadly weapons. Based upon the role of the
faculty advisors and the fact they were paid by the
University, the court found that there was

ng
pro
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sufficient evidence to support a jury finding that  independent contractor, namely: (1) The

t he faculty advisor s
employees at the time Bishop was injured and
that the TCA provided that A&M was liable for
the negligence of its employees tthasulted in
injuries to Bishop.ld.

Following the Bishop | rationale, a
governmental entity can be held liable even when
its employees are carrying out functions for
which they are not directly paidd. The chances
of being held liable increase the employee
serving in the unpaid position is responsible for
seeing that the organizations policies and
procedures are followedseeid .

The actions of independent contractors
are generallyexcluded from liability under the
TCA. The Supreme Court halde opportunity to
address this issue when the Bishop case returned
to the Court in 2005Tex. A&M Univ. v. Bishop
156 S.W.3d 580 (Tex. 2005). In Bishop II, the
court had to address the question of whether the
playbs directors
or an independent contractor. The Court
acknowledged its previous holding that the
faculty advisors were acting as university
employees in their involvement in the play where
the plaintiff was injured.ld. at 58282. But the
court noted that the niversity could only be
liable if one of its employees used or put into use
the property that caused the injuryd. at 583.

The Supreme Court pointed out that the directors
of the play selected the knife and the stab pad that
resul ted ishnjure$ ld. Thdrefoien t i
the plaintiff could only prevail if the directors
were employeesld.

The plaintiff argued that because the
university could hire and fired the directors, the
university could control the props to be used in
the play, the uiversity could approve the script
for the play, and the directors were paid for their
work with university funds, the directors must
have been employeedd. The Supreme Court
acknowledged that this evidence was relevant but
pointed out that the TCA defie s an
as a person in the paid service of a governmental
unit, but provides
an independent contractor or a person who
performs tasks the details of which the
governmental unit does not have the legal right to
contr o lld. ab584. The court then looked to the
factors for determining if someone is an

Vesitye e

wiredependeiat cnatiren gf his Husinks&;M(@)s his

obligation to furnish necessary tools, supplies,
and material to perform the jo€B) his right to
control the progress of the work, except as to final
results; (4) the time for which he is employed; and
(5) the method of payment, whether by time or by
the job. Id. at 58485. The directors performed
specialized tasks, were paid by flob, furnished
their own props, had no contract with the
uni versity, and wer e
tax roll s. The court
s ability to terminate the directors and oversee the
script and props shows only a minimumnfoof
control. Id. Thus the Supreme Court found the
directors were independent contractors and Texas
A&M could not be held liable for their negligent
use of the props in the plaid. SeealsoUniv. of

Tex. Health Science Center v. SchroedE0

S.W.3d102 (Tex.Appi Houston [BDist.] 2005,

no pet.)(university was not liable for the actions
& B Mei¥a® stulentDdcaubelt@ stitiént was not
an employee of the university3ee also Marino

v. Lenoir, 526 S.W.3d403 (Tex. 2017) (resident
physician was not i
governmental unit, and governmental unit did not
have legal right of control, so she was not entitled
to immunity)

The lower courts have typically followed
Bishop particularly in situations wolving
alleged medical malpracticeThe Fourteenth
Court of Appeals held that a county could not be
hefd @able for the actions of a doctor with staff
privileges at a countpwned hospital.Harris v.
Galveston County 799 S.W.2d 766, 788
(Tex.Appd Houstn [14th Dist] 1990, writ
denied). Harris was injured while he was a
patient at a county hospitald. She claimed her
injuries resulted from the negligence of Dr.
Borne. Borne was not a county employee, but
had staff privileges and was entitled to uke
hospital
appeals affirmed the entry of summary judgment

i e mpih RAWHEtHE county.d. at 768.

Generally, a physician is considered to be

hospitals at which he has staffivileges. The
Texas Tort Claims Act provides that an
independent contractor is not an employee. Thus,
if we assume the facts alleged by appellant are
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true, they do not establish a right of action under Hein demongrates the application of this
the Act against [Galveston Countyll. SeeTEX. principal. Hein, a Harris County employee, was
TORTCLAIMS ACT 8§ 101.001(2). shot by another Harris County employee, Marvin

The Fourteenth Court of Appeals held Carlton. 1d. at 367. Hein and Carlton were
that a county could not be held liable for the assigned to install traffic signs in a rural area of
actions of a doctor with staff privileges at a  Harris County. On the day of thaccident,

county owned hospital. Harris v. Galveston Carlton brought a pistol to work in order to shoot
County, 799 S.W.2d 766, 788 (Tex.Agp. shakes encountered while installing signs. After

Houston [14h Dist.] 1990, pet. denied). Harris completing their work, they went to a nearby

was injured while a patient at a county hospital. home owned by a friend of
Id. She claimed her injuries were the result of the  purpose of calling back to the camp to receive
negligence of Dr. Borne. Borne was nota county further nstr ucti ons as Ildwas C U ¢
employee, but had staff privileges and was Before they left the house, Carlton took out the
entittedtousethelsop i t al 6 dd. &t #¢.i | i pistol@éosshow it to his friend. While attempting

The court of appeals affirmed the entry of to remove the bullet clip, the gun accidentally

summary judgment in favor of the countld. at discharged injuring Hein. Carlton was not within
768. the scope of his empyment at the time he shot
Hei n, despite the fact he
Generally, a physician is to call to the sign shop in accordance with the
considered to be an independent countyols. policy.
contractor with respect to
hospitals at which he has staff The evidence establishes that
privieges. The Texas Tort Carl tonods negligent o
Claims Act provides that an occurred at the time when he was
independent contractor is not an merely showing he pistol to a
employee. Thus, if we assume friend. He had completed the
the facts alleged by appellant are business which brought him to
true, they do not establish a right t he friendos house an
of action under the Act against delayed his departure for that
[Galveston County]. purpose. The rule is that when a
servant turns asideno matter
Id. SeeTeEX. TORTCLAIMS ACT § 101.001(2). how short the time from the
prosecution @ak the mast
3. Section 101.001(5), Scope of to engage in an affair wholly his
Employment. own, he ceases to act for the
As with respondeat superior liability, a master, and responsibility for his
governmental entity will be held liable only for actions in pursuing his own
the torts of its employees committed within the business or pleasure is upon him
scope of their employment. Hein v. Harris alone. The actions of Carlton in
County 557 S.W.2d 366, 368 (Tex. Civ. attempting to remove the clip
App.. Houst on [ 1st Di st . ] 1 9 #om,the pistoli...twas sodiéng d
n.r.e.); TEX. TORT CLAIMS ACT § 101.001(5). wholly disconnected from his

The Act defines the fiscopeempgdymeetnapd ooy foe the 0 as
being Athe perfor mance f or beaefit gfchis employare Mthen | uni t

of t he duties of an e mp lhe ytereed sasid® ffrlorm ctlke or
emgdoyment and includes being in or about the prosecution of his duties for the
performance of a task lawfully assigned to an county, although for only a short

empl oyee by competent aut hadme, heyceased tol dcteforsheope o f
employment, therefore, establishes the limits of county and the responsibility of

the governmental liability for the acts of its any at¢ done by him during this

employees. time rested on him alone.
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checking the license of a truck stopped near him

Id. (citations omitted) (emphasis added). to see if it was stolenAs he was looking down
to check his o#board computer, his car rolled

Hein holds thatany departure from an forward and hit Gi bbonds
empl oyeebs assigned wor d¢ontemded that g corld hot beeheld liablebforl i t vy
under the TCA.Id. Other courts may limit the Barberds negligence becaus
Hein decision as holdingnly that when the scope of his employment at the time of the
empl oyeebs actions bearaccidet. ThelFaurtéemtin €ourt pf Appealst h e
performance of a governmental function, will rejected this argument based on the following
they be held to be outside the scope of factors: (1) as a certified peace officer, he had a
employment. legal obligation to investigate the matter if he

In contrast to theHein decision isthe believed a crime, the truck being stolen, had
recent Supreme Court of Texas decision in occurred; (2) he was perfaing a function of his
Laverie v.Wetherbe 417 S.W.3d 748 (Tex. Apr. job at the time of the accident; (3) he signed onto
7, 2017). The plaintiff ilLaveriewas a professor his radio at the time he was checking on the truck;

who claimed an associate dean, who oversaw and (4) he was entitled to compensatory pay for
faculty recruiting, defamed him when he was  his work in checking on the truck and taking any

passed over for a promotiotd. at 750. The other action related to what faund; and (5) after
defendant moved for summary judgmemt the the accident they went to his patrol station and
basis that her statements were made in the scope filled out necessary paper world.

of employment and she was therefore immune The holdings inHein, Laverie and
from suit in her individual capacityd. The trial Gibbons establish that the determination of

court denied this motion and the court of appeals whether the employee is on duty at the time of the
affirmed on the basis t avantsgividyiee tatieefsidt is doadetermined byi | e d
offer evidence that she was not furthering her whet her t hey arreeenvihetmer t he ¢
own purposes, rat her t htaegintemaedheircaatipnks o pednrfustiserancevdi e n

she made the all egedl y theie émployanéena Ratherstheacbuetsnlieok tos . 0

Id. The Supreme Court reversed, noting that whet her t he e mp lobjegtieeyb s act
nothing Ain the stat ut orelated td thdirjoln duts in desiding Whetldestloteo p e o f
empl oyment 0 jedivegifentsis @ s antployees was working at the time of the events

necessary component of the scaobe in question and whether the governmental entity
empl oy ment |d atn783. \hseads the is liable for their negligenceSeeHein v. Harris
scopeof-e mp |l oy ment anal ysiCseunty 5687r \Wh2adi 366& (Tex. Civ. App.

fundamentally objective: Is there a connection Houston [1st Dist.] 1977, writ refused mJ);
bet ween t he empl oy ee 6 s Gbbamn$150 8. Wi3d a¢8&7. and t he
all eged t orld The BuprensecCoud u ct ? 0 One exception may exist if the asserted
concluded that the objective evidence showed job duty is inapplicable to the factual
that the defendant was acting in the scope of her circumstances. IGarza v. Harrison531 S.W.3d
employment as a dean who performed faculty 852 (Tex. Appd Houston [14th Dist.] 2017, pet.
recruiting and hiring, and she was entitled to filed), a police officer claimed he was actiitg

dismissal under the electi@mi-remedies course and scope when he shot and killed the
provision.Id. at 756. plaintiff, who was attempting to escape in a
Further contrast tblein can be found in vehicle.Id. at 855.At the time, the officer was

Harris County v. Gibbons150 S.W.3d 877 off-duty and working as a courtesy patrol officer
(Tex.Appd Houston [14th Dist.] 2004, no pet.), near an apartment complex outside his

finding that an off duty deputy sheriff was in the  jurisdiction Id. The court held that while the

course and scope of employment when he rear officer had a lawful duty to preserve the peace

ended another Yécle in his patrol car. At the Awithin the officeroés juri
ti me of the accident, Deaagsuwitside & bibjerisdictioBa thdtene 6f the s hi f t
had ended and he was driving his patrol car to a incident, he was not obligated to intervelik at

second job. He pulled up to a stop light and was 859 (quoting Tex. Code @ni. Proc. art. 2.13(a)).
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The court concluded that the officer acted outside While section 101.021 clearly waives
his duty, but cautionedi mmanhi figet & hmi mpil mg nw h ef tf hdesr
the officer is immune is a contegpecific inquiry pursue a claim under this section éieg@s upon
that depends on the circumstances of the whether suit based on the tortious conduct of an
particular case and whether those winstances employee and whether suit against that employee
dictate thtat the Idodtf i cveould be datredeby affigial ynmunity. Section 0
861. 101.021 is broken into two separate subsections.
Recent cases have begun to addtkes Subsection 1 provides that a governmental entity
amount and quality of evidence needed to support can be sued for property damages, personal
the courseandscope finding as a matter of law injury, or death resulting from the operation or
particularly in the context of motions to dismiss  use of a motedriven vehicle or motedriven
under section 101.106(f) In Fryday v. equipment. TEX. TORT CLAIMS ACT 8
Michaelski 541 S.W.3d 345 (Tex. Apd. 101.021(1). A person can bring suit arising from

Houston [14th Dist.] 2017, pet. denied), the court  operation of a motedriven vehicle or

held that a def endant 6 s maofdfiverd eguipment andy sif the temgdloyeei e nt
establish that he was an employee when operating that equipment would be personally

pl aintiffds c ont which e r t liablego the elainant acoocdiang to Tiexas lad.
purportedly showed that defendant was a-part Thus, the Texas Supreme Court has held that if

time subcontractor) was not filed properly with suit against the employee operating matoven

the court.Id. at 350 51. Similarly, in Perales v. equipment or mior-vehicle is barred by official
Lara No. 1316-00285CV, 2018 Tex. App. immunity, then suit against his governmental
LEXIS 301, (Tex. Apm Corpus Christi Jan. 11, employers is also barredT e x . Depodt . of

2018, no pet.), wheresponding to accusations Safety v. Bonilla 481 S.W.3d 640 (Tex. 2015);

t hat t hey fraudul ent | yDeWittrn.eHarasnCounty 904 5.WaRd 660, 653f 6 s

employment, two school district employees (Tex. 1995)K.D.F.v. Rex 878 S.W.2&89, 597

based their plea to the jurisdiction on affidavits (Tex. 1994);City of Houston v. Kilburn 849

that generally stated that their job duties included S.W.2d 810, 812 (Tex. 1993).

communications about employment sagos.ld. Subsection 2 of section 101.021 allows

at *5i 6. The court held that these affidavits, in  suit for personal injury or death caused by the

conjunction with the language of the Texas condition or use of tangible personal or real

Education Code, were sufficient to support the property. TEX. TORTCLAIMS ACT § 101021(2).

empl oyeesd6 di smi s Kaalt u ritddees notlp@rinit 4trixt6ligbility claims.See

*147i15. EPGT Tex. Pipeline, L.P. v. Harris County Flood
Control Dist, 176 S.W.3d 330 (Tex.App.
Houston [ 1lst Di st . ] 2004,

B. Extent of Waiver of Sovereign section only allows suit, however, if the
Immunity Under the TCA.”’ governmental unit wodl be liable under Texas

1. Section 101.021: Hbwwailwermg | ioty elee dfsersupremne e per
Immunity From Liability Affects the court has held that the fAw
Plaintiffds Abil ity lahgoageBrecludaes sul against algoveremental
This Section. entity if the claim is predicated on a respondeat

Practices Act claims against the city by the TCA);
” It must be kept in mind that the remedies Burgess v. City of Housto718 F.2d 151, 1585 (5th

authorized and created by the TCA aradfdition to Cir. 1983) (ithe Act, however, preserves a clain@ant
any other remedies or redress a party may have against common law right to seek unlimited damages for
a governmental entity. TCA § 101.008eeKerrville negligence of a municipality wlei performing a
HRH, Inc. v. City of Kerrville 803 S.W.2d 377, 381 proprietary function).

(Tex.Appd San Antonio 1990, pet. denied) (plaintiff
was not precluded from bringinDeceptive Trade
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superior theory and suit againsetgovernmental
employee would be barred by official immunity.
DeWitt, 904 S.W.2d at 6534.

Consistent with subsection 1, we
construed subsection 2 of section

101.021 to predicate the
government al uni t 6s
superior liability upon the

liability of its employee.

When, as in this case, the

government al
under section 101.021(2) is
based on respondeat superior for
an empl oyeeos
arising from the misuse of
tangible personal property, the
liability is derivative orindirect.

Here, official immunity, like any
other affirmative defense the
employee may have, becomes
relevant to the governmental
entity 6s liabil
private person, the county would
be entitted to assert any
affirmative defenses its
employee has to liability. ... In
this case, the affirmative defense
is official immunity. It would
serve no legislative purpose to
declare a waiver of sovereign
immunity when the basis of
liability is respondeat superior
and the acts of the employee ar
covered by official immunity.

We hold that the county is not
liable under section 101.021(2)
for the negligence of its
employee when the employee
has no liability because of
official immunity.

Id.; King, 2003 WL 22937252, at *5. When suit
is based upon section 101.021(1) or a respondeat
superior theory under 101.021(a), the plaintiff
bears the burden of establishing that suit against

s 0

the individual empl oyees,
the damages, is not @ied to official immunity.
Seeid. at 654. Thus, a governmental entity can
rely on the official immunity of its employee
regardless of whether the employee is a party to
the suit.City of Beverly Hlls v. Guevara,904
S.W.2d 655, 656 (Tex.1998jity of Beverly
Hitlse 8. pGunavdra ®@4 S.W.2d 655, 656
(Tex.1995). Derivative immunity is an
affirmative defense; it requires the governmental
defendant to establish that its employee
performed a discretionargct in good faith and

uni t 6 swithihthesdppelofihis or her authoriadewitz

V. Montgomery 951 S.W.2d 464, 466
(Tex.1997) City of Lancaster vChambers883

negswgdk 650, e653 (Tex.1994) Wadewitz v.

Montgomery 951 S.W.2d 464, 46366
(Tex.1997);City of Lancaster v. Chamber883
S.W.2d 650, 653 (Tex.1994)

To prevail on the affirmative defense of
fiderivatiget hemmgoivey nment a
mu st establish t he iob
reasonablenegs o f t he of ficer/ en
actions. Bonilla, 481 S.W.3d at 6423. Bonilla
brought suit for injuries she sustained wisbe

. was struck by a DP@®/reopex whio tvas pursing a

speeding vehicle. Id. The Suprme Court
addressed the standard for
i mmunity defensedo and appl
the evidence offered by the DPS in support of its

plea to the jurisdiction and motion for summary

judgment.

Official  immunity is an
affirmative ddéense that protects

a governmental employee from
personal liability and, in doing

S0, preserves a governmental
empl oyer s sover ei
from suit for vicarious liability.

A governmental employee is
entitled to official immunity for

the goodfaith perbrmance of
discretionary duties within the
scope of t he
authority. The issue in this case

i s whet s essummaByP S 6
judgment evidence conclusively
established t he
element of the defense.

gn i

empl oye

fgood
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Good faith is a test of objective

legal reaspableness. As we
have consistently held, a law
enforcement officer can obtain
summary judgment in a pursuit
or emergencyesponse case by
proving that a reasonably
prudent officer, under the same
or similar circumstances, could
have believed the need fdnet

of ficerds actions
clear risk of harm to the public
from t hose actions.

refers to the urgency of the
circumstances requiring police

intervention, whi |l e Or ipsskedsedr edf e the same
to the countervailing public information could have
safety concerns. o determined the troopero
were justified.
Good faith does rto require
proof that all reasonably prudent é
officers would have resolved the
need/risk analysis in the same Evidence of an officer
manner under similar faith must be substantiated with
circumstances. facts showing the officer
assessed both the need to
Correspondingly, evidence of apprehend the suspect and the
good faith is not controverted risk of harm to the public.
merely because a reasonably Summaryjudgment proof does
prudent officer couldhave made not provide a Asuitabl e
a different decision. Rather, determining good faith if it fails
when the summaryjudgment to address several factors we
record bears competent evidence have identified as bearing on the
of good faith, that element of the need/risk analysis, including the
official-immunity defense is availability of any alternative
established unless the plaintiff action. Good faith is not
shows thaho reasonable person necessarily negated if the
in the officerds posi t summaryjedgmehtd evidence
have thought the facts justified reveals that the officer had a
the officerds acti ons . Vviable alternative, but the
evidence must nevertheless
show the officer assessed the
availability of any alternative
Viewed properly, the goetiith course of action.
standard is analogous to an
abuseof-discretion standard that To establish good faith in this
protects Aoal l but t h ecasep | BASN Irelied almost
incompetent or thge who exclusively on t he tr
knowingly violate the | aceound cof lthe incident, as
Anot equi val ent t o a rgfeecteel r ml his  affidavit,
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i idalkee e lmkléeved,

negligence test, which addresses
what a reasonable persamould
havedoné; t hus,

negligence alone will not
controvert competent evidence
of good fai
evidence that a reasonable law
enforcement officer could have
resolved the need/risk analysis
differently does not overcome
competent evidence of good

o ut w daithg The épprapriate focus is

what a reasonable officeould
and the
determinative inquirys whether
any reasonably prudent officer

t h.
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deposition  testimony, and
incident report. The trooper
testified that he observed a
vehiclespeed past him, weaving
in and out of traffic. Although
the trooper had decided to stop
the vehicle, he explained that he
did not immediately do so
because there was no improved
shoulder and he believed the
location was unsafe to make a
traffic  stop. Very shortly
thereafter, however, the vehicle
failed to yield at a red light. The
trooper testified that he believed
the driver posed a risk of harm to
the public but, at that point, he
did not have sufficient time to
call in the licensglate number
to identify the driver of the
vehicle. The trooper therefore
decided to pursue the vehicle
through the intersection and,
according to him, did so only
after slowing at the intersection
and activating his emergency
overhead lights. He stated that he
did not have timeéo activate his
emergency siren before he
collided with Bonilla.

The court of appeals held that
DPSO6s s-judgmeatr y
evidence was not competent to
prove good faith because it did

not fAestablish[] that
considered whether any

alternative ourse of action was

available to stop the speeding
truck. 0o We di sagree

courtos
evidence.

Magic words are not required to
establish that a lasnforcement

officer considered the need/risk
balancing factors. Summary
judgmert on official immunity

requires that a movant establish
facts upon which the court could
base its legal conclusion, but no

Secretso
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particular words are required. In
University of Houston v. Clark
we concluded
affidavit testimony adequately
addessed alternatives to pursuit
by stating:

Al T] he
physical altercation on
university property] had

not been identified
before he fled the foot
patrol officers][, and]

[tlhe manner in which

the suspect operated his
vehicle and the high rate

of speed at which he
traveled posed a
danger to the

Anot her of fi
likewise sufficient to address
alternatives by averring:

A[fl] followed
at a distance and was not
able to get close enough

to the suspect vehicle t
obtain its license plate
number. | had expected
the suspect vehicle to
stop when the driver
observed my overhead
lights and siren behind

him, 0o but he
[the trooper]
.] Wl e conclude

is not significantly different from
the evidence inClark that we

w i fouhd adebuate to address the
characteri zat i oahternabvieoptions eslement of

t he need/ ri sk
summaryjudgment  evidence
detailed the specific

circumstances giving rise to
pursuit and emphasized the
potential danger to the public

suspect

cer o6s

t he

di d

DPSO6s

t hat an

[ in

publ i c.

af fi

due to the subject tei cl e b s

erratic and unsafe activity.
Although not explicitly
addressing  alternatives  to

not .

(0]

anal ysi s

ol )

C

SUSf

evi
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pursuit, the trooper implicitly unit constitutes an irrevocable
discounted the viability of other election by the plaintf and
alternatives based on his stated immediately and forever bars
belief that immediate action was any suit or recovery by the
necessary and his inability to plaintiff against any individual
idenify the driver at that time. employee of the governmental
The fact that the trooper did not unit regarding the same subject
expressly identify HAal tmeattennati veso
that may have been considered
does not render the evidence (b) The filing of a suit against
deficient. The court of appeals any employee of a governmental
erred in holding otherwise. unit constitutes anrrevocable
election by the plaintiff and
Id. at 642-645. immediately and forever bars

any suit or recovery by the
plaintiff against the
governmental unit regarding the
same subject matter unless the
governmental unit consents.

Keep in mind, that the official immunity
determination will not be relevant to all claims
brought under section 101.021(2). As the
supreme court noted iDeWitt, certain cases
under the TCA, such as premise liability cases,
are not predicated upon a resfdeat superior
theory. Id. at 653. These are typically cases that
arise from the condition of tangible personal or
real property.SeeCity of Corinth v. Gladys916
S.W.2d 618, 623 (Tex.Apd.Fort Worth 1996,
no writ). In these cases, official immunig/not the same governmental unit
an available defense because suit is based upon regarding the same subject
the condition of the property, rather than how the matter.
property was used by an employeteeid.

(c) The settlement of a claim
arising unde this chapter shall

immediately and forever bar the
claimant from any suit against or
recovery from any employee of

(d) A judgment against an
employee of a governmental unit
shall immediatelyand forever

2. Section 101.106: Election of Remedies.
Section 101.106 is intended to save the

resources of governmentalntgys and their bar the party obtaining the

employees by forcing a plaintiff to choose judgment from any suit against

whether she wants to sue the governmental entity or recovery from the

involved OR its employees and agents in their governmental unit.

individual capacities. Section 101.106 may

preclude the plaintiff from later suing other (e) If a suit is filed under this

defendants. Alexander 435 S.W.3d at791. chapter against both a

However, where the plaintiff sues employees the governmental unit and any of its

trial court must look to the substance of the employees, the employees shall

plaintiffés cl ai ms, not t hienmedibtelybe dismgedonthat i on i n t

pleading in deciding whether the suit is against filing of a motion by the

the governmental entity raththan an employee governmental unit.

or official in their individual capacitiesld.

() If a suit is filed against an
employee of a governmental unit
based on conduct within the
general scope of
employment and if it could have
been brought under this chapter

Section 101.106 is entitled Election of
Remedies and states:
that e
(a) The filing of a suit under this
chapter against a governmental
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againstthe governmental unit,

Secretso

is consideredo be against the

the suit is considered to be empl oyee in t he empl o
against the employee in the official capacity only. We
empl oyeebs of ficial c axplaired thaysuch a suitrista
onl y. On t he e mp | oy suia@ainst the employee;itis, in
motion, the suit against the all but name only, a suit against
employee shall be dismissed the government al unit. o
unless the plaintiff files amended because a suit against an
pleadings dismissing the employee in hisfficial capacity
empbyee and naming the actually seeks to impose liability
governmental unit as defendant against the governmental unit
on or before the 30th day after rather than on the individual
the date the motion is filed. specifically named.
Accordingly, we held ... that a
TEX. TORTCLAIMS ACT 8101.106 suit against a government
employee in his official capacity
The purpose of section 101.106 is, in pursuant to subsection (f) is
part, to preclude suits against governmental essentially a suit against the
employees and officials, where the claim is employer and therefore does not
properly against the entity. Alexander 435 trigger the bar to suit against the
S.W.3d at 791 government under subsection
(b). We [have] also indicated ...
Application of t he T TtRaA Sulssection (f) provides the
electionof-remedies provision appropriate avenue for dismissal
requires adetermination as to of an employee who is
whether an employee acted consideed to have been sued in
independently and is thus solely his official capacity. ... [Thus on]
liable, or acted within the general the employeebs moti on,
scope of his or her employment against the employee shall be
such that the governmental unit dismissed.
is vicariously liable. The
Legislature = mandates  this Alexander 435 S.W.3d at 791 (internal

determination in order tceduce
the resources that the
government and its employees
must use in defending redundant
litigation and alternative theories
of recovery. To that end, the
statute compels dismissal of
government employees when
suit should have been brought
against thegovernment.

[W]hen suit is brought against a
government  employee  for
conduct within the general scope
of his employment, and suit
could have been brought under
the TTCA  against the

government, subsection
101.106(f) provides that the suit

guotations omitted)T e x .

Depot of Agi

Disability SenServs. v. Canngn453 S.W.3d

411,

415 (Tex. 2015)() (AT

the provision serves the additional purpose of
easing the burden placed on governmental units
and their employees in defending duplicative

c |

ms , in part by o6favor

dismissal of ..employees when suit should have

been
Act .

brought
0) .

against the g

At the filing of suit the plaintiff must make an
election to file suit against the entity or its
employeesMolina v. Alvaradg463 S.W.3d 867
(Tex. 2015) see alsdJniv. of Tex. Health Sci.
Ctr. v. Rios 542 S.W.3d 530, 538 (Tex. 2017)
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Subsection (a) forces/requires a plaintiff to
make an irrevocable selection of defendant; if she
sues the governmental entity, then she cannot
thereafter se any employees in their individual
capacities. As subection (a) clearly states,
filing suit against the entity bars any effort to
bring suit against the employee or employees
involved in the incident that gives rise to the
claims.. Tex. Civ. PRAC. & ReEM. CODE §
101.106 (a). Waxahachie Indep. School Dist. v.
Johnson181 S.W.3d 781, 785 (Tex.AppVaco
2005, pet.denied. Once the plaintiff files suit
against the governmental entity she is forever
barred from bringing claims against employees
for tort claims arising from the same events or
occurancesMolina, 463 S.W.3d 867 The only
exception to the bar created by qudragraph (a)
are claims for which immunity is otherwise
waived by federal or state statuted.

We have held that tort claims

against the government are (or

coul d be) brought
chapterd regardl ess
the Tort Claims Act waives

immunity for those claims.
Franka v. Velasgr, 332
S.w.3d 367, 3780 (Tex.

2011) Garcig 253 S.W.3d at
659 ( iBecause the
Act is the only, albeit limited,

Tor

avenue for commotaw
recovery against the
government, all tort theories

alleged against a governmental
unit, whether it is sued alone or
together with its employees, are

assumed to be
Cl ai ms Act] o6 for p
section 101.1060) . secti o

101.106.0) .
asserted pursuant to independent
statutory waivers of immunjt

are not brought dAun

*k*k *k*k *k*k

But that election did not extend
to section 198But that election

did not extend to section 1983
claims against the individual

s 0

Employees that wemgotbrought
under the Tort Claims Acand
thus werenot otherwise subject
to dismissal. ...

*k%k *%k%k *k%k

The role of subsections (e) and
(f) is to ensure that tort claims
within the purview of the Act do
not proceed against a
government  employee  for
conduct within the scope of his
employment. SeeNgakoue 408
S.W.3d at 355 See Ngakoue
408 S.W.3d at 355. But those
provisions simply do not apply
to claims against the employee
individually that are outside the
Act ds scope.

Cannon 453 S.W.3d at 415, 4178.
Aunder this
of
the filing of suit against an employee constitutes
an Airrevocable el

recovery against the governmental entity

regarding the same subject matter unless the

governmental unit consent§ EX. TORT CLAIMS
tAcTCq HOL.106(b). T e x . Depbt
Calderon 221 S.W.3d 918 (Tex.AppCorpus
Christi, 2007)(disapproved of on other grounds
in Franka v. VelasqueZ332 S.W.3d 367 (Tex.
2011))

Subsection (b) provides that suit against
the employes bars subsequent suit against the
entity, unl ess

uCouyt das detd that, if a statute waives immunity
nfrom suit, then the governmental entity is held to

Ho we v er have aohsantedn® suithder subsection (b).

Texas Adjutant Gen,d68al
S.W.3d 350, 35¢Tex. 2013);Mission Consol.
dledr Sthodl Dist.372 $.W.3d at 655.

A trial court must look to the substance
of plaintiffds cl ai ms
sections bar claims against the individuals or the
entity. Alexander 435 S.W.3d 789, 79B2

Thehamdnded sub section (b) states that

ecti

on

of

0s

to

Where the plaintiffds cl
taken in the course arstope of the official or
empl oyeeds position with
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is a tort claim, then the claim is properly one within the scope of his
against the entity, regardless of whether the live employment, the prudent choice
pleading states the defendants are sued in their would have been to sue Molina,
individual capacities.|d. Thus, in Alexander and await a factual resolution of
where the claims were based on torts allegedly that question.See TEX. CIV.
taken in the course and scPRPRAC & REM fCODEEeE 6 s wor k,
the claim was against the County; and all claims 101.106(f) Alexander 435
against officers in their individual capacity were SW.3d at 791 Because
barred. Id. Alvarado did not do so, he
In Molina, the Texas Suprem€ourt essentially chose his defendant
gave some sage advice to a plaintiff filing suit that before being required to do so by
is uncertain whether the individual employees the electiorof-remedies
acted in the course and scope of her employment. provision. That choice is still an

irrevocable  election under
AfBecause the decision rsdaerl@lilGsad the TTCA

whom to sue has irrevocable bars him from later filing suit
consequences, a plaintiff must against Molina.
proceea cautiously before filing
suit and carefully consider Molina, 463 S.W.3d at 870.
whether to seek relief from the
governmental unit or from the Where the governmental entity or its
empl oyee i nh.i vi dualeéemployges move to substitute the entity as the
However, as we have previously proper defendant, 101.106(b) will not bar the
not ed, a plaintiff fplaiat§f fromeursuibgeclaimsnagainst the entity.
the position of knowing whether Tex. Tech Univ. Health Sciences Citr. v.
the [employeejvas acting within Villagran, 369 S.W.3d 523 (Tex.Apd Amarillo
the scope of empl oy n2012tpet. pefdieg). IVillagran the plaintiff
he files suit TAGO, 408 S.W.3d initially brought suit against doctors employed by
at 359 the Texas Tech University Hospital. When one
of the doctors moved to dismiss claims against
I n todayds <case, Al him puasdant tofséctior #01.106(f) of the Civil
suit and initially named only the Pracice and Remedies Code, the plaintiffs
governmental unit itself, not its amended their pleading and dismissed their
employee. This  action claims against that doctor, retained other doctors
fconstitutel]d] an asrparteey utcadded Texas Tech University as a
election ... and immediately and defendant. Tech then filed a motion to dismiss all
forever bar[red] any suit or of the remaining doctors By separate motion,
recovery by [Molina] against any Tech filed a motion to dismiss all claims against
individual employee of the it contending that becaus:
governmental unit regarding the brought suit against the u
same subj EEXtCIVmat t er . the claims against the university were barred by
PRAC. & REM. CODEE 8§ section 101.106(b) of the TCA. The Anilo
101.106(a)TEX. CIV. PRAC. & Court rejected Techos arg
REM. CODE § 101.106(a). subparagraph (f) of section 101.106 provides for
the substitution of the governmental employer in
*hk *hk *kk place of an employee or official that has been
sued. I d. The Court poi
If at the time Alvarado filed suit reasoning thata suit against employees bars
he possessed insufficient claims against the entity would make section
information to determine 101.106(f) meaninglesdd.

whether Molina was acting
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b. 101.106(c) and (d)

Subections (c) and (d) bar subsequent
litigation once a judgment is entered or the case
is settled. Sulsection (c) provides thaa
settlement shall immediately and forever bar
claims against employees of the governmental
entity regarding the same subject matiex.
TORT CLAIMS ACT § 101.106(c). As with sub
sections (a) and (b), the prohibition applies to all
claims that invole t he s ame
and bar claims even if they are not brought under
the TCA. Thus, a plaintiff needs to be careful in
settling claims because this will bar further
|l itigation arising
claims that were settled.

Once a judgment against the employee is
entered, sulsection (d) bars other claims from
being brought against the governmental entity.
n A judgment against
governmental unit shall immediately and forever
bar the party obtaining a judgmenoin any suit
against or recovery
Section 101.106(d). The bar under sgation
(d) applies even if the suit is dismissed for want
of jurisdiction. A dismissal based on sovereign
immunity is a final judgment that would bar
claims under the act from being brought against
governmental employees. Harris County v.
Sykes 136 S.W.3d 635 (Tex. 2004). The
plaintiffs in Sykesinitially brought suit against
Harris County.ld. Harris County filed a plea to
the jurisdiction assertinipat there was no waiver
of immunity from suit. Id. The plaintiffs then
amended their petition and, in the amended
petition, added Carl Borchers, a corrections
officer in the Harris County jail, as a defendant,
both individually and in his official capdyg. Id.
The trial court
plea to the jurisdiction, finding no waiver of
immunity from suit.ld. After the
to the jurisdiction was granted, Borchers moved
for summary judgment on the grounds that
section 10.106 barred any suit against him

adi semmpbkedege

thereaf

Cmoluait ryt i6fsf 98 eal ai ms, [

Secretso

at any time before or during the pendency of the
action against the employee. ...
regardless of whether the judgment is favorable
or adverse to
Earlier in the opinion the Texas Supreme Court
had held that when a plaintiff has had a
reasonable opportunity to amend its pleadings
after a governmentantity filed the plea to the
jurisdiction and the

immunity, the trial court should dismiss the suit.
Id See Texas Depdt of,
384 S.W.3d 810, 81%6) (where plaintiffs have

f r o mamernded thispleddings thitee timastovee9ryéars o f

after the first plea to the jurisdiction was filed,
then they have had adequate opportunity to
emend their pleadings to assert claims for which
immunity has been waived and the case shbal
ofSu@ah a
because a plaintiff should not be permitted to
relitigate jurisdiction once that issue has been

frofmultlhe de BykasdddSavi3c at 689n i t .

Based on the fact that any dismissal of the suit
against the County would be with prejudice, the
court held that section 101.106 barred the suit
against Major Borchersld.; seeFiske v. Heller
No. 0303-0038#CV, 2004 WL 1404100
(Tex.App0d Austin 2004, no pet.) (mem. op.).
Courts of appeals have held that section
101.106 barred claims arising from the same
actions or circumstances and that the section
applies regardless of whether the original action
was filed in federal or state gd. InAguilar v.
Ramirez 2004 WL 1353723 (Tex.AppCorpus
Christi 2004, pet. denied) (mem. op.), the
plaintiffs originally filed suit in federal court,
bringing cl ai ms
Texas. The federal court dismissed all of
the Texas Tort Claims Act. The dismissal of the
claims under the Tort Claims Act was based on
the absence of a waiver of immunity. Aguilar

because a final judgment had been entered on the relied upon the dismissal ifederal court to

pl aintiffso
Supreme Court held that the old version of
section 101.106, before the 2003 amendments,
Afapplies not o nnlayudgméne n
against a governmental entity prior to suit against
the employee but also when the settlement or
judgment against the governmental entity occurs

cl ai ™s Tha g a i snppdrt his rhogon fGreummary judgment under

section 101.106. The Corpus Christi court held
that the dismissal of the federal court action was
B jndgmeat suffiaient tdtregger the bar created by
section 101.106. The court specificallguhd

t hat the federal
immunity was not waived by the Tort Claims Act
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was a judgment for purposes of application of
section 101.106. Furthermore, the court rejected
the plaintiffso
negligene claims against Aguilar whereas they
had brought constitutional and intentional tort
claims in their federal
the plaintiffés claim a
falls under the Tort Claims Act is relevant;
whether the plaintif s cl aim
employee falls under the Tort Claims Act is not.

[ T] he | egi sl ature
subject matter. 6 ...
matterd in section 101.
the same actions, transactions, or occuwrens . 0
See Coronado v. Milam 2004 WL 1195879
(Tex.Appd San Antonio 2004, pet. denied)
(section 101.106 barred suit against individual
officers based upon dismissal of federal action
against the City of San Antonio where federal and
state suit involved thesame subject matter);
McGown v. Huang 120 S.W.3d 452
(Tex.Appod Texarkana 2003, pet. denied). In
McGown the Texarkana court noted that the
terms of section 101.106 are read very broadly to
convey immunity to all employees involved
whose conduct gives 840 the claim, regardless
of whether their conduct formed the basis of the
judgment in the action against the governmental
entity. InMcGown, t h e
hospital district was dismissed because the two
actors of whose conduct the jpidffs complained
were not employees of the hospital district. The
fact that the plaintiff had brought claims against
the hospital district however, barred a subsequent
action against a nurse employed by the district.
The court explained that sectioQ11106 applies
when the second action involves the same subject
matter regardless of whether it is based on the
same causes of action. The court also explained
that while the application of section 101.106 may
be harsh, when a party chooses to bring &éorac
pursuant to the Tort CI
its provisions and limitations, including section
101. 1d & 458.

TheSykesandAguilar cases were in line
with cases that had interpreted section 101.106
broadly to r esunddartbeaActp!| a
See e.g, Gonzalez v. El Paso Hosp. Djs®40
S.W.2d 793, 795 (Tex.App.El Paso 1997, no
writ)(judgment need not be against the
governmental until before the procedural bar

Secretso

applies), ancPutthoff v. Anchrum 934 S.W.2d
164, 174 (Tex.Ap@ Fort Worth 1996, writ

g.ai ri@ltlo6ehe gover nment al
A plaintiff cannot avoid the irrevocable

a g aelegtisrt of defeidant created by sdxtionga)

and (b) by naming both the entity and employees

bot & goverhneentahunib ahdaits empleyaebh thee ¢ t

el aneeen sh séhaarlils iinmymeodu ta t cefl
t he

filing of mot i
Section D1.106(e).

While subparagraph (e) says the
di smi ssal is fAi mmediat e,
effective until the court enters an order granting
the dismissal.Cannon 453 S.W.3d at 416. The
reference to fAi mmediateo
not mean claimsra immediately dismissed, the
dismissal is only effective upon the entry of an
order and the filing of motion does preclude
amending pleading before entry of an order of
dismissal. Id. Thus while plaintiff could amend
her pleadings prior to entry of therder of
dismissalld., and while the plaintiff can choose
to dismiss or nossuit claims, the dismissal

a on

by

pl ainti ff sanos disadvantageaanathsrt party.h eplaintiff

Plaintiff cannot use the filing of a nesuit as a
means of prejudicing another party.

However, theright to dismissal arises
upon filing of the motion to dismiss under Rule
101.106(e)Univ. of Tex. Health Sci. Ctr. v. Rips
542 S.W.3d 530, 538 (Tex. 2017). The procedural
implications of this timing mean that a plaintiff
may not amend his suit after tH€1.106(e)
motion is filed to nonsuit claims against an
employee and thereby avoid the electitzh.at
533 38. In Rios, plaintiff also argued that the
defendant s 6 amendment
dismms precladed théi effece ofitheir briginah d
motion and alloked his amendment of his
petition to take effectld. at 538. The Texas
Supreme Court rejected this argument as well,
noting that the right to dismissal was triggered
whert thefdéfendants filedytiheir motidd.

Similarly, in Austin State Hospital v.
Graham 347 S.W.3d 298 (Tex. 2011l)the
plaintiff brought health care liability claims
against a state hospital and two employee

(0]
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physiciansid. at 299. The hospital filed a motion
to dismiss the physicians under subsection (e),
but, before the trial court entefea dismissal
order, the plaintiff nonsuited his claims against
the hospital.ld. The plaintiff argued that his
nonsuit precluded the trial court from ruling on
the hospital és sid.bThee c t
Supreme Coati rejected that argument, holding
that the hospital was entitled to a ruling on its
subsection (e) motion notwithstanding plaintiff
filing a notice of nonsuitld.

d. 101.106()

Finally, subsection (f) provides that, if a
suit is filed against an employee based on conduct
within t he gener al
employment that plaintiff could had brought
under the Tort Claims Act against the
governmental unit itself, the sust considered an
action brought against the employee in his
official capacity. Moreover, the suit against the
employee will be dismissed unless the plaintiff
amends her pleadings dismissing the employee
and naming the government unit as a defendant
within 30 days after a motion is filedlEX. CIv.
PrAC. & REM. CODE § 101.106 (f).

Suits against an employee arising from
actions wi t hin t he
employment is, in effect, a suit against the
governmental entity.Univ. of Tex. Health Sci.
Ctr. v. Bailey, 332 S.W.3d 395, 4001 (Tex.

2011) . AThe TTCA defi
empl oyment o as 0t he
government al unit of th

office or employment and includes being in or
about the performance of a task fally assigned
to an empl oyee
332 S\W.3d at 38B3. § 101.001(5). The
Restatement (Third) of Agency provides
additional clarity by defining the term negatively:
Afla]l]n employeebs act i
employment whe it occurs within an
independent course of conduct not intended by
the employee to serve any purpose of the
empl oyer . 0
AGENCY 8§ 7.07(2) (2006Yxited byFranka 332

S. W. 3d at Al@rer 435 S.\W.3d.ad
790, (AAppltiheatTiTOGHA-O s
remedies provision requires a determination as to
whether an employee acted independently and is
thus solely liable, or acted within the general

S © OThEBaildY

U')

RESTATEMENT

Secretso

scope of his or her employment such that the
governmental unit is vicariously liabled ) . o) .

Consequently, when a suit against an
empl oyee is fibased on
scope of that
constitutes an action
icaparcity dne i, thusy @ suit against the entiy.
Therefae, even if the plaintiff later substitutes
the entity in as the defendant, the statute of
limitations is considered as tolled when the suit
against the employee was filetd. Courts have
further hel d t hat t he
filing of a 101.106(f motion constitutes its
judicial admission that the employee was acting
in the course and scope of his employm&ate

s ¢ oRamos w City of LlareddNe. 61 7-0009%C¥ .0 s

2018 Tex. App. LEXIS 2204 (Tex. App.San
Antonio Mar. 28, 2018, no pet.) (jury guestion on
course and scope was improper and harmful
when city had judicially admitted course and
scope in motion).

In Bailey, the plaintiff sued a physician
who is a professor employed by a state university
medical school.ld. at 397. After the statute of
limitations on medical malpractice suits had run,
Bailey moved the trial court to order the Baileys
to substitute his employer as the defendddt.

Lorodgih fie enfie) IR tb lositadiie
defendant and nesuited the claims against the
physician. Id. at 398. The medical school
answered the sujit and both, plaintiff and the

r}n%d?:{ dhdol nloded fBr sﬂrﬁm%t

gméht
r&ghrding WHBRE e claims fere bar@%j by the _
Satufte bf limitafions® 14. at?3do. © Qa
Supreme Court held that because thainpiff
sued the physician .for actions within the

h
b yFraoka mp e é?@p@ Jf hiseidiolnfeht, the Yhysftian was sued

in his official capacity and, thus, the suit was,
from inception, a suit against the medical school.
Id. at 401. SeErank 3328W3 at381. Thus,
the r%Lﬂ)§tltutl n of the g'averh ftal esnt‘ftyoag &
party after the statute of limitations had run did
not make the claims time barred because the
nt y hag) en a party to the suit
(regfamé agzt‘(%?/\fgnethe they were joined as a
defendant in theiown name or sued in the name
of their emploxee in his official capacity).
Bdilefy, 352! SOW'3d at 401But seePhelan v.
Norville, 2014 WL 4808507, p-8i6
(Tex.Appd Amarillo Sept. 22, 2014, no pet.)
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(engineering professor that slapped another
engineeringorofessor and then slandered him in
a personal email acted outside the scope of his
employment.)

Similarly, in Laverie v. Wetherhethe
Texas Supreme Court addresseddtamdard for
determining whether allegedly defamatory
statement made bgn associatelean toward a
professor seeking a deanship were made within
the courseandscope of her employment. 517
S.W.3d 748 (Tex. 2017). The plaintiff argued
thatthec our t must conssta@er
of mind in determining whether she was acting
within the course and scope of her employment.
Id. The Court rejected this interpretation,

r e st aThe rsgpef-emiployment analysis,
therefore, remains fundamentally objective: Is there
a connectiometween the employee's job duties and
the alleged tortious conduct? The answer may be
yes even if the employee performs negligently or is
motivated by ulterior motives or personal animus so
long as the conduct itself was pursuant to her job
responsibilite s Id. @t 75253,

Like other provisions of 101.106, sub
section (f) applies to tort claims beyond those
permitted by the TCA.SeeFranka 332 S.W.3d
at 381. Sulsection (f) provides that an employee
who has been sued based on actions within the
courseand scope of her employment can move to
dismiss the claims against héd. However, sub
section (f) references suits against the employee,
Aiif [the suit] could
chapter against
Civ.PrAC. & REM.CODE § 101.106(f). Courts of
Appeal have held that the employee could not get
dismissed under stdection f unless the
employee proved that the plaintiff could bring
suit against the governmental entity under the
TCA. Id. at 371. Thus, the employeeutd not
get dismissed unless she could prove that the
immunity had been waived and her employer
could be held liable under the TCAd.

In Franka the Supreme Court held that
an employee is entitled to dismissal under
101.106(f) if the suit is a tort claim regardless of
whether or not the plaintiff can bring suit against
t he
the employee can get dismidsender suksection
(f) if the claim sounds in tort whether or not
sovereign immunity has been waived allowing

t hEEx.g o v wereneaniledt ta imediaiet dismi

def enda tdtab 38082 rThus,0 y e ¥01.021(1).

Secretso

suit to be
employer. Id.

If a defendant moves to have the
governmental entity substituted in as a party
under sb-section (f), then the plaintiff has the
choice to either agree to dismissal of the
individual by joining the governmental entity as
a party, or to fight the motion based on the
argument that the individual was acting outside of
the scope of his employmen Molina, 463
S.W.3d 867, 871Mission Consol. Indep. Sch.
_DtisﬁR% Gggcﬁ?éi% ﬁ?vy%d g5635657 ('_I'e_2008)

egardless, 1If “a plaintiff joins the

governmental entity after a motion to dismiss has
been filed pursuant to subection (f), then
whether or not he dismisses the individuals, his
suit should not be dismissedd. *8. In Texas
Adj ut ant
individual moved to dismiss the suit pursuant to
subsection (f), theplaintiff amended his petition
to name the governmental entity as a defendant,
but failed to state or move for dismisshl. at *1.
The Supreme Court held that, under these facts,
the trial court should have dismissed the claims
against the individual efendant, but should not
have di smissed the
was a statute that waived the governmental
entityds i mmdmt*8y fr om

The Supreme Court has also held that a non
suit cannot be used as a means of preventing the
trial court from ruling on the issue of immunity
from suit. The Supreme Court noted that the

brought

h adpors hasl éled theirownumgtion to dismigsend

spad. Austin
State Hosp. v. Grahan347 S.W.3d 301 (Tex.
2011) . AA nonsuit
an adverse party to be heard on a pending claim
for affirmative relief. Id.

3. Section 101.021: Liability for Operation
or Use of MototDriven Vehicle or
Motor-Driven Equipment.

A governmental entity is liable for the
property damage, personal injury and wrongful
death resulting from the negligent operation or
use of a motedriven vehicle or motedriven
equipment. TEX. TORT CLAIMS ACT 8§
The Act does not define what
constitutes a motor vehicle or motorized
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equipment. 1d® In determining whether the vehicle must have been used
something constitutes a motor vehicle, courts as a vehicle, and not, e.g., as a
look at how that term is defined in other statutes. waiting area or holding celGee,
Ozolins v. Northlake Cmty. Cb] 805 S.W.2d respectivelyid. (explaining ttat
614 (Tex.Appi. Fort Worth 1991, no writ)Estate unsupervised students were not
of Garza v. McAllen Indep. Sch. Dist613 using parked bus as a vehicle
S.w.2d 526, 527, n:2 (Tex.Appi Beaumont when they chose to meet there to
1981, wr it ref oéd n. r.e. ) . tak)Citylf&emahs/tValal40t e s def i ne
motor vehicles as: (1) vehicles of every type in S.W.3d 199 (Tex.ApjpHouston
which pesons can be transported or drawn upon [14th  Dist.] 2004, pet.
that are self propelled, but excluding vehicles deniedCity of Kemah v. Vela
moved by human power or used exclusively on 149 S.W.3d 199 (Tex.App
stationary rails or tracks; (2) land vehicles such as Houston [14th Dist.] 2004, pet.
motorcycles,  truckractors,  farrrtractors, denied) (finding no use where
passenger cars, and busexs] ) objects having plaintiff was injured while sitting
two or more wheelsld.; Ozoling 805 S.W.2d at in parked police cruiser).
615. Following these definitions, the Fort Worth
Court of Appeals found that a sailboat did not In addition, the tortious act alleged must
constitute a motedriven vehicle under the terms relate to the defendantds
of the TCA. Id.° rather than to some other aspect the
The supreme court balso established a defendant 6s conduct . I n ot

test for determining whteenplaittff bas pllegad antorti oh thé part ofmj ur i e
arise from the Mfoper at igovarnmanhdtiverytheeeds nmimmuaity waiver o r

vehicle. InRyder v. Fayette Countyhe Texas absent the negligent or otherwise improper use of
Supreme Court set out what a plaintiff mustprove amotord r i ven vehicl e. For ex:
to to establish a claim related to theeaation of failureto supervise children at a bus stop may rise
a motor vehicle. 453 S.W.3d 922, 928 (Tex. to the level of negligence, but that shortcoming
2015). cannot accurately be characterized as negligent
operation of the bu$dount Pleasant Indep. Sch.
To begin with, a government Dist. v. Estate of Lindburg766 S.W.2d 208
employee must have been (Tex.1989). Similagl, a police officer may
actively operating the vehicle at commit assault in his cruiser, and that assault may
the time of the incidentSeeid. constitute a tort, but it is not tortious use of a
at 52 (finding no waiver where vehicle. See generally Hernandez v. City of
no government employee was Lubbock 253 S.W.3d 750 (Tex.AppAmarillo
present when student sustained 2007, no pet). Wherehe vehicle itsel
injury in school bus). Moreover, the settingo for the defenc

101.051. Unlike other governmental units covered by
8 The Act specifically excludes from the Act, school districts and junior college districts
motordriven equipment, items used in the operation ~ cannot be held liable under the TCA for the use and
of flood gates or water release equipment by river  operation of personal and real property or for premises
authorities created under the laws of this state or defecs. SeeGravely v. Lewisville Indep. Sch. Dist.

medical equipment lotad in hospitals. TCA § 701 S.W.2d 956 (Tex.Ap. Fort Worth 1986, writ

101.001(3). SeeBennett v. Tarrant County Water reféd n.r.e.) (school di stric
Control and Improvement Dist. No, 894 S.W.2d at sustained by spectator when bleachers at a school

452, athletic event collapsed).

9 School districts and junior college districts
can only be held liable for the negligent operation of a
motor vehicle. Ozoling 805 S.W.2d at 815; TCA §
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any resulting harm will not give rise to a claim for context of the TTCA, which only
which immunity is waived undesection 101.021 reaches i njuries Apr ox
LeLeaux 835 S.W.2d at 52see alsdDavis V. caused by ta wrongful act or
City of Lubbock No. 07%16-0008GCV, 2018 omission or the negligence of an
Tex. App. LEXIS 1034 (Tex. App. Amarillo emp | o yEXe CId. PRAC.
Feb. 6, 2018, no pet.) (use of hay baler to bale & REM. CODEE 8
contaminated hay was not use of motor vehicle 101.021(L)TEX. CIV. PRAC. &
giving rise to claim) REM. CODEE § 101.021(1).

Ryder 453 S.W.3d at 9228; See The components of proximate
LeLeaux 835 SW.2dat5{ A6oper ati ond rcauseeares cause in fact and
to a doing or performing of a practical work and foreseeability.W. Invs., Inc. v.

6used means to put or bri ndgrengnled S&8d 548,n55Ior ser vi c
to empl oy for or apply t o (Tex. 2005)vBeaausepptoximates e . 0 ) ;

Tejano Center for Community Concerns, Inc., v. cause is ultimately a question for
Olverg 2014 WL 4402210 (Tex.Apd.Corpus a factfinder, we need only
Christi Aug. 29, 2014, no pgftinjury was from determine whether the petition
operation from motor vehicle where driver told ficreat e st aqg u efsatci ono
student to take attendance while the bus was regarding the causal relationship
moving and then slammed on the brakes causing bet ween Thumanndés condu
the girl to slip on wet floor and break her arm). the alleged injuries.Miranda
133 S.W.3d at 22&ee als@rk.

In order forthei nj uri es t o Aar i Buel Of CoownBtatels54 Tex.
the operation of the motor vehicle, there must be 573, 280 S.W.2d 723, 729
ffa nexus between the injur(ylonbesg)l i ggmtQuye st awng ¢ ]
by a governmental employee and the operation or causation such as proximate
useofamoted r i ven viebeaug 836 . . . . 0 cause e normally treated as
S.W.2d at 51See alsd®allas Area Rpid Transit questions of fact unless
v. Whitley, 104 S.W.3d 540, 543 (Tex. 2003). reasonable minds cannot

di ffer. o).
The statute itself does not define
farises from. o We have Ryderf45heW.3d 922, 9229; See
t his standard as AVhitley, i@ 8 Ws3d at 540Hopkins v. Spring

between the operation or use of Indep. Sch. Dist. 736 S.W.2d 617, 619 (Tex.

the motordriven vehicle or 1987); Morales v. Barnett 219 S.W.3d 477

equi pment and a p |(Teex.Appi Austin,6 2007, no pet.) (no nexus
injuries. ve aMe ha between death of track ath
described the threshold as car or blinkers on car)Estate of Garza613

something more than actual S.W.2d at 528 (plaintiffobs
cause but less than proximate by a knife and not the use of a motor vehicle);
causeSeeUt i ca Nat 61l I ns .Jackson.v. @ity of CorpuChristi 484 S.W.2d

Tex. v. Am. Indem. Cgq.141 806, 809 (Tex. Civ. App. Corpus Christi 1972,
S.W.3d 198, 203 (Texwr2004ef06d n.r.e.). Accor ¢
0[] AlJ]rise out of 6 me afound ta arise out df the negligerst operation and

but[-]for causation, though not use of a vehicle when:

necessarily direct or proximate

causation. o). Accor di n ) Death cagsed when police officer

plaintiff can sati sfy tdmoee hisaehicls sondy his high
fromd standard by de mon beem apotilighgand headlings into
proximate cause. This s oncoming traffic causing truck to run
particularly appropriate in the
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into a vehicle parks on the side of the

road. (g) Employee attached a rope to
pickup truck and concrete picnic table
(b)  The plaintiff was run over by a to move table, and student became
prisoner driving a s t odntangled t hrope dnd Wa8 dragged.
department car that a deputy left Vidor Ind. School Dist. v. Bentsen
running outsidette jail. Finnigan v. 2005 WL 1653873 (Tex.App.
Blanco County 670 S.W.2d 313 Beaumont 2005 no pet.)(mem. op.).

(Tex.Appi Austin 1984, no writ);
Conversely, injuries do not arise from the

(c) The plaintiffs alleged a bus operation and use of a motor vehicle when the:

driverds failure to activate warning

flashers resulted in their daughter (@) Plaintiff was made to exit bus

being struck by another car upon because of dispute with another

exiting the school budiitchcod v. passenger. The plaintiff was

Garvinb 738 S.W.2d 34, 388 assaulted by o#r passenger after

(Tex.Appi Dallas 1987, no writ) exiting the bus.Whitley, at 3.

(holding that summary judgment

evidence presented a fact question on (b) Plaintiff was injured in a

whet her the plaintiffsoclagsnogmur ang s wasr onseely

out of the operation and use of the transported by bus when she left

school bus); school,Hopking 736 S.W.2d at 619;

(d)  The bus driver honked the $u (c) Plaintiff struck her head on

horn to signal the plaintiff that it was emergency door exit while playing in

safe to cross the streghustin Indep. schoolbus that was parked and not in

Sch. Dist. v. Gutierrez54 S.W.3d use,LelLeaux 835 S.W.2d at 552;

860 (Tex.AppiAustin 2001, pet.

denied). School district held liable (d Plaintiffds i njuries

because bus driver took affirmative from a student using a cigarette

action in honking the horn whic lighter to set off a smoke detector in a

contributed t o c aus e saghdoladistrigt ivéhiclé Rerson v.

injuries. Id. at 866. Houston Indep. Sch. Dist. 698
Sw.2d 377, 38 (Tex.Appd

(e) The plaintiff was struck by a Houston [14th Dist.] 19

police car, driven by an eduty n.r.e.;

officer, Guzman v. City of San

Antonio, 766 S.W.2d 858, 8661 (e) Student was stabbed while

(Tex.AppiSan Antonio 1989, no riding on a school busEstate of

writ); Garza 613 S.W.2d at 5228;

()  The plaintiff was run down in (f)  Injuries allegedly resulted

the road after being dropped off in the from the failure to transport patient in

wrong place by the school bus, emergency ambulanceBrantley v.

Contreras v. Lufkin Indep. Sch. Dist. City of Dallas 545 S.W.2d 284, 287

810 S.w.2d 23, 26 (Tex.Agp. (Tex. Civ. Appd Amarillo 1976,

Beaumont 1991, writ deniedut see wr it reféd n.r.e.);

Goston v. Hutchisgn 853 S.w.2d

729, 734 (Tex.AppHouston [1st (g) Injuries resulted from a police

Dist.] 1993, no writ) (questioning of ficerdos failure to re

Contrerasholding); vehicle or direct traffic around the
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stalled vehicleJackson484 S.W.2d
at 80910;

(h)  Plaintiff students were injured
in an automobile accident after being
dropped off at an unauthorized bus
stop and getting a ride with a friend,
Goston 853 S.W.2d at 7334;

(i)  Students were injured by the
reckless driving of another student in
a schoolparking lot,Heyer v. N. E.
Indep. Sch. Dist. 730 S.W.2d 130,
131-32 (Tex.Appd San Antonio
1987, wr it ref o6d

() Plaintiff was injured while
working on a carburetor in an auto
mechanics class, Naranjo v.
Southwest Indep. Sch. Dist777
SW.2d 19, 19293 (Tex.Appd
Houston [14th Dist] 1989, writ
denied);

(k)  Plaintiff school children were
injured as a result of allegedly
negligent planning and layout of
school bus stop locationguna v.
Harlingen Consol. Indep. Sch. Dist
821 S.W.2d 442 (Tehpp.d Corpus
Christi 1991, pet. denied); and

()  Plaintiff was injured as a result
of failure to provide a stop arm on a
school bus,Cortez v. Weatherford
Indep. Sch. Dist. 925 S.W.2d 144
(Tex.Appd Fort Worth 1996, no
writ).

fThe Chamber of Secretso

(o) Student injured when he got
off school bus and fell into ditch,
where student left bus to help women
injured in auto accident with bus.
Arlington Ind. School Dist. V.
Kellam, 2006 WL 240276
(Tex.Appi Fort Worth 2006, no pet.).

(p) Student injued from operation
where driver told student to take
attendance while the bus was moving
and then slammed on the brakes
causing the girl to slip on wet floor

. r . e . andbreak her armPDlvera 2014 WL

4402210.

() Inmate was injured while van
was (allegedly negligently) parked on
highway shoulder but driver was not
in vehicle. Tex. Dep't of Criminal
Justice v. Mendoza No. 1417-
00117CV, 2017 Tex. App. LEXIS
9015 (Tex. App Houston [14th
Dist.] Sep. 262017, no pet.)

Therefore, the mere involvement of or proximity
of a motor vehicle to an accident will not give rise
to liability. LeLeaux 835 S.W.2d at 5Zee State

v. McAllister, 2004 WL 2434347 (Tex.Apd.
Amarillo 2004, pet.denied (no liability where
state employee picking up roadside trash hit by
truck driven by thireparty). Liability exists only
when the injuries were actually caused by the
operation or use of a motor vehicle under the
control of the governmental unit named as a
defendant.Id. at 51. In cases involving school
buses, Awhen the allegatio
related to the direction, control, and supervision

(m) AUsed of e garm p me n of theostugents, the suit is barred; when the

road and ditch grade work was done
two years before floodingsee Ector
County v. Breedlove 168 S.W.3d
864 (Tex.Appd Eastland 2004, no

pet.).

(n) Arrestee was injured when a
car hit the patrol car he was placed in.
See City of Kemah v. Velal49
SW.3d 199 (Tex.App. Houston
[14th Dist.] 2004, pet. denied).

allegations of negligence are related to the
negligent use of the motor viete itself, the suit

i s not Gbsen853SAN.20 at 733 (citing

Estate of Garza613 S.W.2d at 528) Seealso

City of El Campo v. Rubig 980 S.W.2d 943,

94546 (Tex.App. Corpus Christi 1998, pet.

di sméd w.o.j.) (affnrming
abatement where injuries were alleged to have
resulted from a police of
nortlicensed passenger to drive vehicle to police
station).
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Furthermore, liability will not attach
unless the motor vehicle @vned or controlled
by the defenda governmental unitHeyer, 730
S.w.2d at 13832. The plaintiff inHeyer was
struck by a car driven by another student and not
owned by the school districtd. The court held
that because the school district did not own or
control the car, the plaiifit could not bring suit
under the TCA.Id.

At the same time, governmental entities
can be liable for injuries caused by vehicles that
they do not own if they control the vehicle. As
explained by the Texas Supreme Court in
LeLeaux within the meaning of the TCA,
foperationodo of a motor
performing a practical
motor vehicle means to put or bring into action or
service, to employ for or apply to a given
pur po ketewd 835 S.W.2d at 51. See
Robinson v. Univ. of Tex. Med. Branci71

S.W.3d 365, 369 (Tex.Apd.Houston [14D
Dist.] 2005, no pet.).

Based on this rationale, Galveston
County was liable for injuries to a governmental
employee injured when he fell from the raised
bed of a dumprtick that was not owned or driven
by the governmental entity where county
employees supervised the driver and provided
spotters who signaled the driver when to move
forward and when to stopCounty of Galveston
v. Morgan 882 S.W.2d 485, 490 (Tex.Agp.
Houston [14th Dist.] 1994, writ denied).

The spotters were county employees.
They were a necessary part of the job. The
spotters told the truck driver when to move
forward, how far to move, when to raise his bed,
how far to raise it, when to lower his bexhd
when to stop. The movement of the truck and the
laying of the [roadway material] was within the
spottersd sol e
truck contrary to the
be fired. Although the spotters were not the

drivers o f t he trucks,
operatedo the trucks
contr ol over their

the County could be liable for their negligence].
Id.

One question that has recently arisen is
whether an independent intamtal tort by a
third-party, while the government employee was

Secretso

still in control, could avoid the waiver of
immunity for use of a motor vehicle. ity of
Hous. v. Nicolaj 539 S.W.3d 378, 388 (Tex.
App.0 Houston [1st Dist.] 2017, pet. filed), the
courtreected the Cityéos
driver who ran a red light was an independent
intentional tort that would prevent a waiver of
immunity. Id. at 392. Instead, the court held that
the negligence cl ai ms
failure to employ a sela¢lt for the passenger, and
that said failure was use of a motor vehicle
sufficient to provide for a waiver under the act.
Id. at 391 92.

The standard of care and liability to
whiehhd govemmemtal eentigy isfinéld depemnds o
uperowhether it ia actthg aé aicenamaarrier.fif  a
the governmental unit is a common carrier, it is
held to a higher standard of careBryant v.
Metro. Transit Auth. 722 S.W.2d 738, 739
(Tex.Appd Houston [14th Dist.] 1986, no writ).
For example, a common carrier is obligated to
prevent pasengers from being assaulted on its
vehicles and to offer care and assistance to any
passenger that is attackdd. CompareEstate of
Garza 613 S.W.2d at 5228 (school not required
to prevent assaults on bus). A governmental
entity, however, does hact as a common carrier
in operating school buses or utilizing motor
vehicles to carry out governmental functions.
Estate of Lindburg 766 S.W.2d at 2123,
Guzman 766 S.W.2d at 860 (operation of police
vehicle). In these circumstances, governmental
ertities are held only to a negligence standard of
care, i.e. the actions of a reasonable person under
this same or similar circumstanceEstate of
Lindburg 766 S.W.2d at 2123. Thus, unless
the defendant is acting as a common carrier, it is
held to a ngligence standardid.

Finally, keep in mind that the recovery of

di scr et i P6ORerty damages isfimitguhlytoclaims arigigg, e d
s Qyitopf thequpeolmoigrized @quipmeptor mpter ¢ o u |-

vehicl es. Unl es s t he

t h e causgdoby the pegligery gperatign o yseaof
brgotor—@rlyeg £agipment y,ealcle, Qi i
A u s effonrecovgripaprogerty damnedy arft PepPRbs

$rfecledede

Highways and Pub. Transp. v. Pruit?0 S.w.2d
638 (Tex.Appd Houston [14th Dist.] 1989, no
writ). Thus, while a plaintiff may be able to
maintain an action under the TCA, outside of the
provisions regarding liability for the operation or
use of a motor vehicle, he will not recover a
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judgment for any property damage he has
sustained.Seeid.

4, Section 101.021(2): Liability for the
Condition or Use of Tangible Personal
Property.

Section 101.021(2) establishes liability
for personal injury and death caused by the
condition or use of tangié personal property if
a private person would be liable according to
Texas law® Whether the claim arises from the
condition or use of property versus a premises
defect is a question of lavsampson v. Univ. of
Texas 500 S.W.3d 380, 385 (Tex. 2016
claim is either for the condition or use of

personal property or a premsised defect but not

both. Id. A" The Tor't Cl ai ms
limited waiver of immunity from suit does not
allow plaintiffs to circumvent the heightened
standards of a premisdgfect claim contained in
section 101.022 by reasting the same acts as a
claim relating to the negligent condition or use of
tangible property Miranda,133 S.W.3d at 233
Condition or use comprise separate
prongs of the Texas Tort Claims A8eeDallas
Metrocare Servs. v. Juare20 S.W.3d 39, 42
(Tex.2013) (per curiam). Hdistinction between
these two concepts i
di sjunctive
[words], which signifies a separation between
t wo di st i $padlin \. dimaVgalted
Homes, InG.34 S.W.3d 578, 581 (Tex. 2000).

S

The Legislaturebs
concepts of O6condition
t h e C ommon lawsjurigprudence.... .

A[l]n a Texas Tort

we interpreted

used to Oencompass

10 For four decades, Tesajurists have
repeatedly expressed concerns about the difficulty of
discerning the Legislatu@e intended meaning behind
the wordscondition oruS@iséas they appear in the
Texas Tort Claims Act, another tadlated statute.
See, e.g.Tex. Deqdt of Crim. Justice v. Miller 51
S.W.3d 583, 590 (Tex2001) (Hecht, J., concurring)
(members of this Couéhave repeatedly beseeched the
Legislature for guidand®n how to interpret thé&use
of-property standafin the Texas Tort Claims Act to

no avail); (Tex. State Technical Coll. v. Beave?4 8

Act'

supported
cebmegn uhe ctwoi o n

Secretso

bases for liability, one of which
is not dependant [sic] upon the

actions of any empl o
DeWitt v. Harris Cnty, 904
S.W.2d 650, 653 (Tex.1995)
We expl ained t hat t he

|l anguage
liability based on respondeat
S u p e rld. We exphained that

fencompasses

the 6used Ipasssguage Oenc
... liability based on respondeat

superior. 6 We added t
inclusion of 6l i abili
condition of real prc
existed 6in addition t
based on principles  of

sr esscpheemat e atf
therefore liability for a condition
imposed liability for premises
defects.ld. (emphasis omitted).
Quite plainly, inDeWitt we held

t hat the inclusi
language was meant to impose
liability for the negligent actions

of an employee based on
principles of respondeat
superior.d.

on

Aby use of
0 opbhRahotth v. Dow Chemical Co463

S.W.3d 42, 50(Tex. 2015) (quotinddeWitt v.
Harris Cnty, 904 S.W.2d 650, 653 (Tex.1995)).

of

t he

The cases interpreting this section have focused

€ Noh BeGerafidsde® RirstOwhat EoRsBtutds WiRyible

asuperior, o

Sefsondl SpPofirty? S SeBofd) Swheh td® MHe Wi t h

plaintiffés damages

6condi ti
di

on
spar at e

S.W.3d 258, 261 (Tex.Apd.Texarkana 2007, no
pet.) fiThe courts of Texas have struggled to define
the limits of usédand cconditiord... under the Texas
Tort Claims Act). ). AiThis Court has agreed, for
purposes of the Texas Tort Claims Act, that the
¢ondition orusedprovision isdifficult to understand
and difficult to applyd..0 Abutahoun v. Dow
Chemical Cq.463 S.W.3d 4249 (Tex. Sup. May 8,
2015)
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property and the alleged
governmental entity liable.

injury told the

a. Whatconsti tutes

While it is easy to define what constitutes
tangible personal property, the courts have had
considerable trouble applying the definition to
records, documents and medical test results. The
supreme court has defined tangibroperty to be
Afsomet hing that has a
pal pabl e Yeork i88ltSwadeat 158
(footnote omitted). Even without th&ork
definition, medical instruments, hospital beds,
tools, equipment, football helmets, props in
plays, etg.are obviously personal propert$ee
City of Baytown v. Townsendb48 S.W.2d 935,
939 (Tex. Civ. App Houston [14th Dist.] 1977,
writ refdédd n.r.e.)
municipal tennis courts was a piece of tangible
property for which liality could attach)see also
Univ. of Tex. M.D. Anderson Cancer Citr. v.
McKenzie 529 S.W.3d 177 (Tex. Apd.
Houston [14th Dist] 2017, pet. filed)
(chemotherapy bag and chemicals were tangible
personal property that gave rise to waiver under
TCA).

Before York, Texas courts had generally
held that documents do not constitute tangible
personal property.SeeMontoya v. John Peter

Smith Hosp. 760 S.W.2d 361, 364
(Tex.App. Fort Worth 1988, pet. denied)

(information written on a triage slip does not
constitie tangible personal property, the use of
which can give rise to liability);Seiler v.
Guadalupe Hosp. 709 S.W.2d 37, 389
(Tex.Appd Cor pus Christi
n.r.e.) (information in emergency room records
do not constitute tangible personal prapgr
Robinson v. City of San Antoni@27 S.W.2d 40,
43 (Tex.App. San Antoni o
n.r.e.) (protective order reduced to writing
deemedhot tangible property)Wilkins v. State

716 S.W.2d 96, 98 (Tex.App.Waco 1986, writ
ref éd n . r .utboriding se efr shaie t
highway to transport mobile home was not a
piece of tangible personal property).

With theYork ruling, a line of decisions
permitting governmental liability based on
medical records and other documents based on
liability for misuseof the machines that generated
the documents has been effectively overruled.

ifnTang

(bol

Secretso

See eqg, Tex. Yout h
S.W.2d 340, 3445 (Tex.App. Houston [14th
Dist.] 1994, n.w.h.). Iifalcedo v. El Paso Hosp.

iDist], 659 SPAV.2u p36,r38 y(Tex. 1983), the

supreme court held that a graph depicting results
of an electrocardiogram was a piece of tangible
personal property. The court reasoned that
because the document reflected the results of a
test performed by a piecetaihgible property, the
dooumend rmesh lalso beo tamgible tpersoraln d
property. Id. Similarly, the Beaumont Court of
Appeals held that a plaintiff could recover against
the Department of Corrections for the negligent
sendingofatelegranT e x . De p &ions o f
v. Winters 765 S.W.2d 531, 532 (Tex.A@p.
Beaumont 1989, writ denied). CfThomas v.
Brown, 927 S.W.2d 122, 1228 (Tex.Appd

Hougton @ldthr Disd]i 1996, wfit denied) (pality p o st

implemented by Texas Department of
Corrections was not tangible property dan
liability could not be based on enforcing policy).
The Winters court concluded that the results of
the use of tangible personal property, a computer
system, were tangible personal propertyd.
Although it stopped short of explicitly
disapproving Saledg t he supr eme
decision inYork has imposed a new rule of law
with regard to allegedly negligent use of medical
records and documents.

In York, the plaintiffods
had noted a red and swollen hip and significant
change in demeanoryork, 871 S.W.2d at 176.

The treating physician was found at trial to have
misused tangible property by failing to correctly
interpret these symptoms as indicating a need to

1 9t the hip prayed, resuktirfg dnch delay in the

diagnosis of a broken higd. The supreme court
rejected this reasoning, arguing instead that
A[i ] nformation i S i

1 9 8 7informationiistrecordexd in évriting does not render

the informati onldtaadv®i bl e
SeealsoT e X . Depot of PMb.
S.W.3d 575 (Tex. 2001) (while instructional
raanuals are tangible, the information contained
in the manual is not tangible property, thus
inadequacies in manuals cannot be the basis of
suit under TCA because negligent training and
supervision claims nat be predicated on
condition or use of tangible propert®assen v.
Hartley, 887 S.wW.2d 4, 14 (Tex. 1994) (use,
misuse or notuse of medical records, patient file,
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and emergency room procedures manual will not
support a claim under TCA)Christus Spohn
Health System, v. Youn@014 WL 6602287, *4
(Tex.Appd Corpus Christi)( Nov. 20, 2014, no
pet.). Young argued that the hospital caused
delay in the diagnosis of her injury through
Aimi sinterpretation CTof
scan OCT scan, o which
Id. The Court of apeals held that if medical
di agnostic equi pment
subsequent misuse or nonuse of the information
it reveals about a
not waive i mmunityo
was the use or nemse of the informabn, not the
tangible property, which proximately caused the
injury. Id.; seeCity of El Paso v. Wilkins281
S.W.3d 73, 75 (Tex.Apf. El Paso 2008, no pet.)
(SeeCity of El Paso v. Wilkins281S.W.3d 73,

75 (Tex.Appd El Paso 2008, no pet.) (where a
police unit did not respond to a 911 emergency
call until two and ondnalf hours after the call
made, plaintiffs alleged that there was a problem
with the telephones or computer systems used;
therever e no allegations
defective or
misused and without any such allegations, the
claims did not fall within the statutory waiver of
immunity); Terry A. Leonard, P.A.293 S.W.3d

at 685 d eom Gother groundsFranka v.
Velasquez332 S.W.3d 367, 3780 (Tex. 2011)
(holding the failure to review medical records
that would have shown the prescribed medicine
was contraindicated wasiot a use of property);
Riggs v. City of Pearlandl77 F.R.D. 395, 406
(S.D. Tex. 1997) (allegations of inadequate
medi cal care and
of tangible propertyo
Marroquin V. Life Mgmt. Ctr. 927 S.W.2d228,
230 (Tex.Appd E | Paso 1996,
W. 0. ] .) (Al njuries
information, even if that information is recorded
in writing, does not provide a waiver of
governmental immunity for injuries caused by the
use of tangible persanl
City of Houston 41 F. Supp. 2d 678, 712 (S.D.
Tex. 1999) (misinterpreting or reaching incorrect
conclusions from information does not involve
use of tangible property under TCA). The
Salceddolding was distinguished from thease

by the reasoning that interpretation of the graph
in that case was actually an intendesk of the

wor Steantead her

treat ment
wi t h Brafcle v. aYyork we held fthatt h e

pr oMelandy.. 0) ;

Secretso

machine and therefore within the waiver of
immunity. York, 871 S.W.2d at 178.

The distinction is unsatisfactory; the
logic of York suggests thebdcedoshould have
been overruled and it should not be relied upon in
the future. Therork court did, however, note
t rheBbleddidaes nobermit Eldings mdainst the
mbD 8 d 5lé iat@mlfQ. |
Thus, the new rule appears to be that any

nf or i

i ®egligence action tadaipst thesstatd pasedi @pany

misuse of a report of any kind will be rejected on

pati ehedogrmeadidcsalofconlde t sbat @oe
u n dfiem thé bug. SEC &g, Ketse a. uGorzales t

Healthcare Sys.136 S.W.3d 377 (Tex.Apd.
Corpus Christi 2004, noep) (immunity not
waived by allegation that results of EKG were
improperlyused)Sal as v. Wil son
139 S.W.3d 398 (Tex.Apf.San Antonio 2004,
no pet.) (immunity not waived by allegation that
results of test for sexually transmitted disease
(STD) wer e mi sused by
recognize that there was no STD).

The Texas Supreme Court has applied

Me n

st af

t the¥ ark ratidna&eyoutdide the centekt of meditat
i nadeqguat mcords.dalldsi Qolnty m. ¢Harpel3 SWwed e

207 (Tex. 1995), arose from a suit based upon a
District Cl er kbs rel easi ni
indictment for theft. The Waco Court of Appeals

held that sovereign immunity did not bar the

plaintiffdés claims against
the indictment was Atangib
within the definition ofthe TCA. Id. The

supreme court reversed the court of appeals and
rendered judgment for the County because:

fuse
TCA) ;

Ind Onéversityn oft Tea. | Med.g e a

simply reducing information to

wr i twritindyiors pageddoes not make
resul titnhge

f riomf drhmea tmiosnu s e i todn
personal property. o
Aindi ct men twditteni s At he
statement of a grand jury

accusing a person ... of some act

or omi ssion. o
isno more than
pronouncement reduced to
writing. It is not tangible
personal property for purposes of
waiver under the Texas Tort

. An i
a grand
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Claims Act in these (Tex.Appd Eastland 2004, pet. deniedJex.
circumstances. Depdt . of Cri minal Justice

978 S.Ww.2d 176, 178 (Tex.Agp.Texarkana
Id. at 20708 (citations omitted). Similarly the 1998, no pet.)
failure to train, as well as the failure to furnish The Borregodecision demonstrates how
training materials and instructions to officers is an actionable injury can ariséom use of
not actionable because the property at issue is not property when there is no allegation that the
tangible within the meaning of the TCA. Petta, property was defective. 964 S.W.2d at 957. In
44 SW.3d at 58081 (immunity was not waived Borregq the plaintiff was injured when he was
for claims of failure to train or provide training strapped to a backboard after an auto accident.
materials to law enforcement officers). EMS technicians left Borrego tied to the board in
Therefore, neither the use or misuse of the mddle of the street. When a car came through
information contained in governmental records, police barriers, City personnel ran. Borrego

nor the release of governmental retorcan could not move, and was hit by the car. There
constitute a use or mi swas eno adnterfign ethas then ddckbgardowae r t vy 0
that will give rise to liability under the TCAd.; defective. Rather, the City was held liable

York, 871 S.W.2d at 17%eealsoCity of Dallas because it was the negligenteusf the property

v. Riverg 146 S.W.3d 334 (Tex.App.Dallas that caused the injuryid. However, théorrego

2004, no pet.) (ci tyds desisionis hoetmsugfestthat andegtheiT@Ae duit ne s ,
training manuals, or other documentary evidence cannot be predicated upon injuries caused by

are not tangible personal propertggamans934 defective property. liSan Antonio State Hosp.

S.w.2d at 393 (failure to transit information v. Cowan, 128 S.W.3d 244 (Tex. 2004), the
regarding donation of dahexygas eBaGapr bmdy Coboars$cicemde r

not actionable)Marroquin 927 S.W.2d at 230 must be by the governmental unit, and that merely
31 (failure to use hlding was not use of tangible allowing someone to use his personal property
property). does not constitute Auseo
i mmuni ty. A S]ince 1973 w
(b) Wh a't constitutes thaefiUned 06 itcpBt@rbtngintaacion 6 A
Property or service; to employ for or apply to a given
(1) The Governmental Entity pur posld. d @46 (citations omitted).
Must Use the Property. Therefore, the hospital did not waive immunity
Assuming the items in question by allowing a suicidal patient to retain his walker
constitute personal property, their condition or and suspenders, which he then usedhamg
use gives rise to liabilityni three different ways. himself. The court distinguished the case of
One basis of liability under section 101.021(2)is Overt on Membl Hosp. V. Mc G
liability predicated upon injuries resulting from 528 (Tex. 1975)in which a hospital waived
the negligent use of tangible property by an immunity by its use of a hospital bed without
employee acting within the scope of his r ai l s. AThe hospital did
employment.Winters 765 S.W.2d at 53Zein, patient access to the béthctually put the patient
557 S.W.2d at 366. Thus, a governmental entity in the bed as part of his treatment. The use of
wi || be held | iabl e f or property respondents dllege dossenot dase torthiss u s e
personal propertyld.; see alsdBorrego v. City | e v ddl; se@als@Cowen 128 S.W.3d at 246
of El Pasp964 S.W.2d 954, 957 (Tex.A@pEl 47. Dallas Cnty. v. Pose90 S.W.3d 869 (Tex.
Paso 1998, pet. denied) (allegation of defect or 2009); T e x . Depdt Jodtice €r i mi na
inadequay of tangible property is not necessary  Hawking169 S.W.3d 529, 533Tex.Appd
to state a cause of action if some use of the Dal | as 2005, no pet.) (ho
property as opposed to some condition of the allowing escaping convicts access to weapons,
property caused the injury). Negligent  which the convicts later used to kill a security
entrustment, however, does not state a cause of guar d, di d not constitute
action under the TCA. Durbin v. Ciy of weapons).

Winnsboro, 135 SWwW.3d 317, 3225
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In Rusk State Hspital, the Texas
Supreme Court
pleadings and the trial court record could

Secretso

employ the property for or apply it to its giv

previously held inCowanthat the San Antonio

eval uat e dourpedee I.h &he caurt pdted ithatt it Hadl s 0

establish the fAuseod of SwateoHospitat glowing & patienp hceesst tbo ¢ b a ¢
that a psychiatric patient utilized to commit suspenders and a walker, did not constitute the
suicide. 392 S.W.3d at 97. The court again use of property within the meaning of Section
explaired that Section 101.021(2) of the Act 101.102(2).
waives immunity for the use of tangible property, Following Caovan, the Texas Supreme
only when the governmental entity itself uses the  Court held that merely putting an inmate into a
property. Id. at 97. The court again explains that  holding cell with a phone that had a cord attached
under the TCA a governmental entity does not was not actionable when the inmate hung himself
ifuseo pr opghe meaping wfithe TCA on the cord. Posey 290 S.W.3d at 871. The
when it fAmerely all ows Sumweme €oud poteds aut thatoliabiitgpyaer i t . 0
Id. For a waiver of immunity to be based on the  section 101.021(2) requires that the property be
condition of tangible property under Section put to use by the governmental entityld.
101.021(2), the condition of the property must  Additionally, in Dallas Metrocare Services V.
approximately cause the injury or death. Juarez the Texas Supreme Court once again
evaluated whether a plaint
A condition does not trial court recordc oul d establ i sh th
proximately cause an injury or property for a white board that fell and injured a
death if it does no more than patient. 420 S.W.3d 39, 40 (Tex. 2013). The
furnish the means to make the court, relying onRusk rejected the notion that
injury or death possible; that is, Juarezd6 injury arose from t
immunity is waived only if the of property because the orgaatipn did not
condition (1) poses a hazard in Afused the white board with
the intended and ordinary use of Act by merely making iavailable for used.
the propernt and (2) actually Lower courts have continued to follow
causes an injury or death. t he -inedm r 8deieqgBakberd.Med.
Ctr. v. Martinez 515 S.W.3d 536, 543 (Tex.
Id. at 9798. The Supreme Court then addressed App.d Houston [14th Dist.] 2017, no pet.)
the Blackso6 cl ai ms wi t h(failuesopuseadstraints fortpatient gn betd svéré ¢ b a
that decedent used to attempt suicide. The Blacks nonuse of property that could not result in
pointed to evidence in the record that the waiver);City of Hous. v. Gutkowski532 S.W.3d
hospi t gtlidyslassifiwcha plastic bag as 855 (Tex. Appd Houston [14th Dist.] 2017,
inherently dangerous for inpatient psychiatric  pet.) (alleged failure to use necessary lifting
hospitals. The Bl acks 0 equipneeat dor meglisal precedere was émet hat t |
hospital was negligent in providing, furnishing,  that did not support waiver).
or allowing their son to have access to the bag and Furthermore, there is no waiver of
that this constitutedhe condition or use of i mmunity where the propert
tangible personal property for which immunity purpose of committing an intentional to@ity of
would be waived by the TCA. Watauga v. Gordgn 434 S.W.3d at 592
The Supreme Court r e9B(excessalforde buit baget enhdndcdffs being
arguments noting that their contention aboutthe t oo ti ght was barred by T

use of property would mean that any time a
governmental entity provided, furnished, or
allowed access to tangible property it would
constitute the use of property undiee Act. Id.

at 98. The court noted that it had previously held
that in order for something to constitute a use of
property, the governmental entity must put or
bring the property into action or service and

intentional tort claims);Texas Department of
Criminal Justice v.Campps384 S.W.3d 810
(Tex. 2012). The plaintiffs i@amposallged the
officers used tangible personal property for the
purpose of helping them perpetuate intentional
torts, sexually assaulting the plaintiffisl. at 814.
The plaintiffs asserted that the TCA waived
immunity for their claims against the departren
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because the officers used tangible personal neither hurt her nor made heareteral injury
property to carry out the assaults. Id. The Texas worse in and of itself).
Supreme Court held that because liability for When medicine is properly administered,
intention torts is expressly excluded from liability i.e.,, according to the nesmt at e physi ci i
under the TCA, where the property was only used directive, there is no condition or use of property
for the pupose of committing an intentional tort that will result in a waiver of immunity.
there is no waiver of immunity under the TCA. Somervell Cnty. Healthcare Auth. v. Sanders,
Id.; see also Pettad4 S.W.3d at 576 (officer 169 S.W.3d 724 (Tex.App.Waco 2005, no pet.)
hitting the plaintiff 0s(holdimgnhhtogivingamedicatisnhas adlitected ¢py o u t
her tires for the purpose of committing a sexual pati ent 6s private physi ci é
assault was not a use afoperty because those waiver of immunity even though medication had
actions were intentional and fell within the tendency to exadlcriskrdncht e pat
exclusions for claims arising from intentional patientultimately died from a fall).
torts) The condition of the plaintiff does not

The intentional tort exception can be alter the scope of the gov
fairly broadwh en a pl ai nt i f f 6 s undeathesActi $he plamtifis i pathr Plosgy and
pleaded in City of Fort Worth v. DealNo. 02- Cowan argued that the governmental entity was
17-00413CV, 2018 Tex. App. LEXIS 3918 liable because theynew, or should have known,
(Tex. Appd Fort Worth May 31, 2018, no pet.), of the suicidal ideation of the patient/inmate. In
the <court concl uded t hlothinsmhces)the Texds Supreme gdurtrajettiech g s

established that the intentional deploymentofa t hi s ar gument . APoseyds p
tire deflation device wasnaintentional battery county failed to properly assess Posey as a suicide

rather than negligencand there was no waiver riskeé. Howtwyeaof Rhzeygml [ S
of immunity as a resultd. at *11i 13. assessment has no bearing

immunity. In Cowan, we held that immunity was
(2) There Must be a Nexus not waived even though the patient was

Between the Condition of committed for having suicic
the Property and Injury. even if Posey had apparent suicidal tendencies,
Moreover, Posey reinforces the the cainty would still be immune under Cowan

requirement that there must be a nexus between because it did no more than place Posey in a cell
the condition of the property and the injury. 290  with a corded telephone which he, himself, used

S. W. 3d at 872. ATo f i ntacomnitsuicidenPasey?90SAMBd & 872.t her e
must be a nexus between the condition of the Finally, decisions regarding the location

property anld Whheethe phojeu r yof @angible property may not be actionable.

cord allowed Posey to commit suicide, there was Campos 384 S.W.3d at 815. I€amposthe

nothing defective about the cord which caused plaintiffs alleged the failure to locate surveillance

injury to Posey. Id. Similarly, if a landowner cameras within the correctional facility was a use

fails to show the necessary nexus between the of property. Id. The Texas Supreme Court held

alleged use of property and his injuries, then the that the improper placement or location of

use of propertysinadequate as a matteroflawto camer as were not a Auseod o
supportalawsuitT e x . Par ks & Wi |ITCA.ild. e Depdt v.

E.E. Lowery Realty, Ltd.235 S.W.3d 692 (Tex. (3) The Property Must Be

2007) (holding that fire caused during repair Defective.

work on dock was insufficient to support claim Another way that the state may waive its

based on use of a motor veliglChristus Spohn immunity is by furnishing property that is

Health System,Corp. v. Young, 2014 WL defective, inadequate or lacking an integral safety
6602287, *4 (Tex.Ap@. Corpus Christi componentJ enkins v. Tex. Depobt

Edi nburg Nov. 20, 2 0 1 4 Justige,@004pVeLt 11107171 p. 13 qTexAgp.f f 0 s
allegations do not imply that the actual use or Corpus Christi Edinburg May 20, 2004, no pet.);

mi suse of the stethoscMgBras v.cTOQIDe 864 SWRd 18, i22 f 6 s
injuries; any purpded misuse of the stethoscope  (Tex.Appd Tyler 1997, no pet.)Tex. De@ t o f
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MHMR v. McClain, 947 S.W.2d 694, 69B8
(Tex.Appd Austin 1997, writ denied); angex.
Dep6t of Cor r,666Wahls4, v .
158 (Tex.Appd Houston [1st. Dist.] 1983, writ
reféd n.r.e.). Additio
injury was uneértaken by a third party does not
relieve the state from liability.McClain, 947
S.W.2d at 697 seealso Lowe, 540 S.W.2d at
300001, 0verton Mem6l [ba8 p.
S.W.2d 528, 529 (Tex. 1975)Tex. State
Technical College v. Beaverg18 S.W.3d 258
(Tex.Appod Texarkana 2007, no pet.). In these
cases, the agent supplies the instrumentality
through which the plaintiff is injured_owe, 540
S.W.2d at 300 (A[ W] e
allegation of furnishing defective equipment to
Lowe states a cassthin the statutory waiver of
immunity arising from some condition or some
use of t angMdGuie5186.%@ReE r t
atb2829 (AWe believe that
caused by negligently providing a bed without
bed rails are proximately caused some
condition or some use of tangible property under
circumstances where a private person would be
| i a b TagantdCnty. Hosp. Dist. \Henry, 52
S.W.3d 434 (Tex.App. Fort Worth 2001, no
pet.); City of Midland v. Sullivan 33 S.W.3d 1,

7i 8 (Tex.Appd El Paso 2000,
(AThe i njury must be
condition or wuse of

The Fourteenth Court and the Waco
Courts of Appeals have recently disagreed on
whether immunity is waived when medical
equipment is misused causi ng
illness to be improperly diagnosed. Umiv. of
Tex. Med. Branch v. ThompsorR006 WL
1675401 (Tex.Ap@ Houston [14th Dist.] June
6, 2006, no pet.), the court held that sovereign
i mmunity was not
appemlicitis went undiagnosed by use of
stethoscopes and other equipment in such a way
that medical personnel failed to recognize the
illness, because the real substance of the suit was
failure to detect and treat the illness. Univ. of
Tex. Med. Branch v. Bckmon,169 S.W.3d 712
(Tex.Appd Waco 2005, pet. granted), vacated
for lack of jurisdiction, 195 S.W.3d 98 (Tex.
2006), the court held that improper use of a
stethoscope and pulse oxymeter caused the
failure to diagnose
thus immunity was waived. The facts in

t h e ungder Seictiort 101.02%2) 5 fop theerasm ofn i a

Secretso

Blackmonwere egregious, including the plaintiff
prisoner turning blue, her fellow inmates yelling
to haavad ®roher to be given medical attention,
and her dying in her room within twelve hours of
healbst visitftoth dlicict t he act causi
In Rusk State Hospitalthe Supreme
Court rejected the argumen
could establish a waiver of immunity based on the
AfconMc Gubne or useo or
property, a plastic bag used to commit suicide
was not defective. Ruk State Hospital, 392
S.W.3d at 98. InRusk State Hospitalthe
plaintiffs contended that the plastic bag used by
their son constituted a condition of personal

n

pr

h oqtopkrtytidangical to tha eonditioh bf ithe fordballi v e

pl ayerdés wuniform tindt the
was a condition or use of property liowe v.
Texas Tech University540 S.W.2d 297 (Tex.
$976).)The Supreme Court, however, pointed out
that inljowey theeplaintif, a fmotbalinpayere wag
ordered to remove his knee brace andmter the
game and play without the bracd.owe, 540
S.W.2d at 302. The Supreme Court then
explained that the holding Imowe was based on
the fact that Texas Tech had effeety given
Lowe a uniform that was defective because it
lacked a knee bracdd. at 99. The court pointed

p e taut tlhi itshad lonited the holding ibowe to
p rcaseasiinahicle & govemmraemtal eactob providel e
t h e prgperty that lacksyan itggral safety component

and tlke lack of the integral safety component
caused the p | ad. n t(citifigf 6 s i n
Kerrville State Hosp. v. Clarl923 S.W.2d 582,

t h e 585 (Tex.i 1896)). f Bybdcentrast, the Supreme

Court pointed out that the plastic bag at issue was

not inherently unsafeld. i [ T] he TCA wali
immunity for an inherently dangerous condition

of tangible personal property only if the condition

wai v e ¢oses ladarardt when thp praperty isipdt tobits

intended and ordinary use, which the plastic bag
was nd fThe @ourt rejected ghcontention

that the plastic bag was inherently unsafe and
constituted a condition for which suit could be
brought under the TCA because there were no
inherently dangerous aspects to the bag that made

the decedent o death possil
4hAUseodo ivekadse® of
Property

The third means of potential liability
an
property. Whether, liability can arise from the
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nortuse of personal property has been a question ifuseo metonbengifitb o pu
of reoccurring debate and uncertainty. Until action or service; to employ for

1989 numerous courts had held the a@e of or apply to a given
property could not form the basis of a claim for We conclude that the narse of
fcondition or use of per somailablepr odugsr t yWdaingunder t he
Act. Cf. Tex . Dep6t of Cprr ect ianergency mediehktreatmentgs

513 S.\W.2d 6 (Tex. 1974) (failure to provide not a use of tangible personal

adequate medical camnd treatment does not property that triggers waiver of

constitute an allegation of the use of tangible sovereign immunity ynder the

property within the TCA)Diaz v. Central Plains TCA].

Regd6l , 80 &.Ad. 141 (5th Cir. 1986)
(refusal to admit patient does not fall within
waiver of governmental immunity for the
condition or use of tangible propertyyela v.

pur

Kassen 887 S.W.2d at 14 (some citations

omitted). The supreme court reiterated the
Kassenrationale in Kerrville State Hosp. v.

Cameron Cnty. 703 S.W.2d 721 (Tex.App. Clark, 923 S.W.2d 582 (Tex. 1995Llark holds

Corpus Chri sti 1985, wrtitatrefloe Afeai buj)ye(ftadi ladrma r
provide life guards and/or life saving measures dr ug s ed®n orf tangible per:
did not constitute negligent condition or use of and therefore does not fall under the waiver

tangible property). Thiall seemed to change provi si on sld;sde als@akas Gaty.t . 0

with the supr enRobirsanw.r t 6\ Alegmi 243 9.\W.3di 21 (Tex.App.Dallas
Central Tex. Mental Health and Mental 2007, no pet.) (failure to administer a different

Retardation Cty.780 S.W.2d 169 (Tex. 1989).
The plaintiff in Robinsonalleged that her son
died because he was not provided with a life
jacket wha& taken swimming by MHMR
employees.ld. at 169. The supreme court held
that the failure to provide a life preserver was a
condition or use of personal propertd. at 171.
SeelLowe, 540 S.W.2d at 300 (the failure to
provide a football player with prettive
equipment constituted actionable use of
property). But cf. Marroquin 927 S.W.2d at 230
(decision to keep doors unlocked on the inside of
building was not an incomplete use of tangible
property).

Thereafter, relying on supreme court
opinions inRokinsonandLowe, the plaintiffs in
Kassenbrought suit claiming thahonuse of
medicationwas an actionable use of personal
property under the TCA. The supreme court
rejected this argument and noted:

antipsychotic medicine was not use of

property); McCall v. Dallas Cnty. Hosp. Dist.

997 S.W.2d 287, 2890 (Tex.Appd Eastland

1999, no pet.) (hospital s
medical equipment is not actionable under the

TCA); accord Spindletop MHMR Ctr. v.
Beauchamp130 S.W.8 368, 371 (Tex.App.

Beaumont 2004, pet. denied).

Despite the strong language of the
Kasseropinion, there appears to be limited room
for continued application of thRobinsonand
Lowe holdings. InClark , the supreme court
explained:

[Robinsonand Lowe represent
perhaps the outer bounds of what
we have defined as use of tangible
personal property. We did not
intend, in deciding these cases, to
allow both use and neuse of
property to result in waiver of

We have never held that a
nontuse of property can support
a claim under the Texas Tort
Claims Act. Section 101.021,
whi ch requires
condition or use to cause the
injury, does not support this
interpretation. See Leleaux

835 S.W.2d at 51 (stating that

t he

66

immunity under the Act. Such a
result would be tantamount to
abolishing governmental
immunity, contrary to the limited

p r owaiger tthg OLegislature clearly

intended. The precedential value
of these cases is therefdimited
to claims in which a plaintiff
alleges that a state actor has
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provided propertythat lacks an

integral safety component and

that the lack of this integral
component |l ed to th
injuries For example, if a

hospital provided a patient with a

bed lacking bed rails and the lack

of this protective equipment led to

the patiend s injury, t he
waiver provisions would be
implicated.

Id. at 585 (citations omitted, emphasis addéd).
See alsoBeavers 218 S.W.3d at 26Q//eeks v.
Harris Cnty. Hosp. Dist. 785 S.W.2d 169
(Tex.Appd Houston [14th Dist] 1990, writ
denied). Thus, the impaosition of liability owe
andRobinsoris appropriate under the TCA when
the plaintiff: (1) was provided with defective
equipment; or (2) was not provided with safety
equipment that would necessarily accompany the
items that were provided.

The holding inCity of North Richland
Hills v. Friend 370 S.W.3d 369 (Tex. 2012),

s 0

cause).. The City of Dallas received two 911
calls regarding a dig overdoes from the same
complex. One of the calls was disconnected
defope|EMS arrivad tinld the operator did not call
back or determine whether the two calls were
redudent. The Dallas Court of Appeals held that
allegations regarding the failure of (1)City to
determine that there were two separate 911 calls
frorA @wlo Gséparate locations within the same
apart ment compl ex; (2) t h
hanging up the phone before the arrival of the
responders; and (3) the 91
redial the caltr were allegations of the nonuse of
property and not actionable under the TCA. Id.
at 651.. Also the failure to use the telephone and
computer systems to determine that the two calls
regarding a drug overdose at an apartment
complex were not redundantas a claim based
on the noruse of property. S&n occasion, the
same facts can give rise to claims based on both
the use and nense of property. Compaf&ity of

N. Richland Hills v. Friend370 S.W.3d 369, 372
(Tex. 2012)claim that City failed to retrieve and
use automatic externalefibrillator device to

reiterates the Texas S urpvivesmilimeca watet parigwasinoge ddinp g i n

Kassenthat the nonuse of property will rarely
state a cause of action under the TCA. Sara
Friend collapsed while standing in line at a water
park owned by the City of North Richland Hills.
City employees attempted to resuscitate Friend
but were unable to re¢ive a defibrillator from a
storage closet in the park. Sara Friend ultimately
died and her family brought suit against the City
alleging that the failure to use a defibrillator
constituted a condition or use of personal
property actionable under the TCAd. **

City of Dallas v. Sanchez points out how
the same facts can give rise to claims based on the
use and nowise of property. City of Dallas v.
Sanchez, 449 S.W.3d 645 (Tex.AdpDallas
2014, pet. fled) r ev d6d on Citytoher
Dallas v. Sanlkez,494 S.W.3d 722, 7225
(Tex. 2016)(reversing on the grounds the
plaintiffds coul d no

1 TheClarkopinion defines the use of property
as putting or bringing the properfinto action or
service; to employ for or apply to a given purpose.

not sufficient to waive CGit6 s i mmwad i t y) ;

City of El Paso v. Hernandet¥6 S.W.3d 409, 411

(Tex.Appd El Paso 2000, pet. deniedyhere

appellees alleged that the delay in dispatching an

ambulance from one El Paso hospital to another

resulted in the death; the court concludea tha

ithe gravamen of Appel l ees

EMS personnel made an incorrect medical

decisiono about whet her He

threatening emergency, which was a. complaint

Afaboutusae noofn t he vehicled &

withinSect i on 1 Gver of ImPndndiys. wa
However,as the Dallas Court of Appeals

decision inSanchezolds,allegations regarding

a malfunction of the telephone system in its use

bygthe®@ilroplesator was an actionable claim for

t he condition of propert)

malfuncion of the equipment allegedly cut off

the calles peforg the galh WaSpcpntplﬁtqd AHt e

contributed t o t he Cityo

Clark, 923 S.W.2d at 584¥larroquin 927 S.W.2d at
230-31.
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emergency medical attention to Matthew. These to use the oxygen mask and other airway

allegations were sufficient to allege that a equi pment [tdd save her | i f
condition of tangible personal prape caused The Fort Worth Court of Appeals cited

i nj uSawchea, 449 SW.3d at 6%52e v 6 d oRbpbinsonand Lowe in holding that immunity

other ground<City of Dallas v. Sanche#Z94 was waived because ice scoops were integral

S.W.3d 722, 7225 (Tex. 2016)(reversing safety componds of_ic_e l_Jarre_Is, and the lack of
on the grounds t he pihe gcpopstcquged ijugesiniy. §f Ny TgX. V.n o t

establish proximate causepee alsoMichael Harvey 124 S.W.3d 216 (Tex.App. Fort Worth
v. Travis Cnty. Hous. Auth.995 S.W.2d 909 2003, pet. deniedkeealso Posey 290 S.W.3d
91314 (Tex.Appd Austin 1999, no e ’ 869, 871 (failure to replace phone with one that

did not have a cord was misuse or fuse of
property, neither of which is actionable under the
TCA). InHarvey a participant in a drill camp at
the University of North Texas sued after she
contracted severe food poisoning there. The
camp staff had placed ice out in barrels for the
campers to use, but did not provide scoops.
Witnesses testified that there was debris in the ice
and that it was not safe to provide the ice without

Court began by pointing out that it is webttled scoops. 73%fahe campers who consumed the |
that mere nonuse of property does not sufficeto ' €€ became i 11. Pllai ntifif

invoke Sech n 1 01. 021 (2) 6s wa - Ol Quibrgak was likely paused Ry the ice. The

from suit. Friend 370 S.W.3d at 372. The Court ~ court held, however, that Sovereign immunity
acknowledg?that thd.owe and Robinson was not Walve_d for strict Ila_lblllty claims or for
decisions held that where the property used negligence claims basen failure to wash food,

| acked an Aintegral s alfdereogking.fopd, orolack, qf hygiene,in,faog

failure to use property stated a cause dfoac preparationld. at 224 25; see als@eavers218

within Section 101.021(2) of the TCAd. The S.W.3d at 260. .

Court found that if Fri en dbhatientinagstgle hospsal horveh\(%{,t t he
failure to use the defibrillator constituted a claim ~ Cannot prove a waiver of immunity by alleging
that an Aintegral safet ?a”EecW?r? rovidgd,pro ﬂa%lggsanlﬂfgggag i ng,
then a plaintiff could always state a cause of Safety component when he is really alleging a
acton by identify some type or piece of failure to care for or supervise hirBtate v. King,
equipment that could have been used in a 2003 WL 22839389 (Tex.App.Tyler Nov. 26,

particular instance. Id. at 37 3. AdQQ0R, aPet. denied) (hospi:
formulation threatens to eviscerate any limiting ~ Monitor suicidal patient who then hung hitis
principle on 6conditi on Wihisshaelaces, was nqt waiver of IMMunity \ o |
enable plaintiffs . . . to enlarghe scope of the by providing beds ~ without - sufficient
waiver provided by IBect |Ele5|t|§|catprb %nd ghgeg gwﬁhgsho.ela_\cgs). Notg,

The supreme court also noted that adopting the thatKing was decided befor€owan discussed
plaintiffdés argument t ﬁltéo\’e_' P{eau@"ﬁbw i tP_PR,T}"% urt jad hadithe, ¢ ¢ ¢
piece of equipment that was not used as meeting P€Nefit of theCowan opirion, the Tyler court

the integral safetyldco nﬁ?'“gq#%v‘?ﬂad yg! Rnothepratipngle to syRpytits

create a disincentive for governmental units to  nelding.

provide any form of health or safety equipment at (5) There Must Be a Nexus

their establishments. Counsel for the Friends Between the Use O.f _the
acknowl edged at oral argument tRPEY ¢ gaYW PFlagtls,qse
theory would, paradoxically, fail if the City had Injuries.

stood by ad watched Sara die rather than attempt . Regardless of the _basis_ on. which the
plaintiff seeks to establish liability under

101.021R), she must prove a nexus between the

(allegation that two pit bulls escaped through
defective fence and attacked two children
sufficiently alleged that condition or use of
tangible personal property caused injury).

While the Texas Supreme Court
acknowledged earlier cases holding that the
failure to use property could be actionable under
the TCA it reinforced that nonuse of equipment
will rarely be actionable under the TCA. The
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property at issue and injuries that are the basis of
the suit.Posey 290 S.W.3d 869. The property
itself need not be the instrumentality of the
alleged injury, but it must have been a
contributing factor to the injyr SeeHolder, 954
S.W.2d at 807Gonzales v. City of El Pas878
S.w.2d 619, 623 (Tex.Apd.El Paso 1998, no
pet); Salcedo 659 S.W.2d at 32Smith, 946
S.W.2d at 501. As pointed out by the Texas
Supreme Court, medical personnel in state
medical facilit es fAuse
personal property nearly every time they treat a
patient, o and that,
suing for negligence could always complain that
a different form of treatment than the one

employed would have been moreegffive and created condition t hat
still cl ai m wai vkenmvileu n d eaossible)iKeng, Z003CGM.]122889389, at p.i 3
State Hosp. v. Clark923 S.W.2d 582, 5886 (hospital staff 6s

(Tex. 1996) To conclude that all of these
complaints are enough to constitute the use of
tangible personal property under the TCA would
render the doctrine of sovereign immunity a
nullity, which is not what the Legislature
intended in acting the TC/Aeeld. at 586 Thus
the requirement of causation under the TCA
mandates more than mere involvement of
property; property does not cause injury if it does
no more than further the condition that makes the
injury possible.SeeBossley, 968 S.W.2d at 343.
However,, thee is no bright line test of
exactly how much involvement is required to
establish causation.
condition to be the basis for complaint, the defect
must pose a hazard in the intended and ordinary
use of t hBosey290FVe.3dtaty8720
(while the cord on the phone allowed the inmate
to commit suicide, there was no defect in the cord
which caused an injuryMiller, 51 S.W.3d at 588
(misuse of medication that masked illness is not
use of property that caused the injurigipssiey,
968 S.W.2d at 3423; Holder, 954 S.W.2d at
807. Second, the property does not cause the
injury if it does no more than furnish the
condition that makes the injury possiblBosey
290 S.W.3d 869, 872 (the exposed wires on the
telephone cord woulthave been actionable if
they had caused electric shock to the inmate, but
the fact that the exposed wires allowed inmate to
hang himself, was not actionabl&ossley 968
S.w.2d at 343 (citingUnion Pump Co. v.
Allbritton, 898 S.W.2d 773, 776 (Tex. 1935)

S 0me fo

b e c(@ex.Appd Amarilla Nov. 8, 2004a pet denied)

Secretso

accordRobinson 171 S.W.3d at 369 (for the use
of property to be the basis of liability, it must be
the instrumentality of the harm@rdonez v. El
Paso Cnty.224 S.W.3d 240 (Tex.App.El Paso
2005, no pet.) (no waiver when arrestee killed
after beingplaced in prison holding tank with
rival gang members)Hawkins, 169 S.W.3d at
533 35 (no waiver when security guard was shot
by escaped convicts using a gun stolen from the
prison during the escape when the shooting
pceurreal 11 dalyssanddg300bmiles after escape);
Tex. Tech Univ. v. Gate2004 WL 2559937

(use of adjustable awning and tape for play stage
ceased when stage completed; their presence only

suicidal patient was in, and subsequent failure to
monitor him, was not use of bed such as to waive
immunity); Webb Cnty. v. Sandoval26 S.W.3d
264, 267 (Tex.Ap@ San Antonio 208, no pet.)
(nothing about chicken nuggets caused the child
to choke; rather it was her failure to chew them).
Similarly, the failure to install elevaated lifeguard
stands or position them so they could see the
entire pool were not instruementality thaused
the child to drown, and therefore there was no
nexus betweel the personal property and injury at
issue. Henry v. City of Angleton 2014 WL
5465704, 4 (Tex.App. Houston [1st Dist.] Oct.

pati e

me

conf usi ¢

B4, 20841 no pet.zée[alfoDimas v. dex. Statéd ect i v

Univ. Sys, 201 S.W.3d 260, 267Tex.Appod
Houston [14th Dist.R006, no pet )
malfunctioning light timers may have caused the
area near [the scene] to be dark, thus furnishing
the condition thatmade the attack possible, this
condition does not establish the requisite causal
n e x u skEryman.v.Mjlbarger Gen. Hos207
S.W.3d 440, 44142 (Tex.Appd Amarillo 2006,

no pet.)(sovereig immunity not waived where
hospital grounds were simply location of assault,
pleadings do not show hospital grounds caused
assault, and plaintiff complained about failure to
use or, in effect, nonse of property).But see
Delaney v. Univ. of Houstqr835 S.W.2d 56, 59
(Tex. 1992) (university could be held liable for
rape of student in her dorm room based on its
failure to repair a broken lock on the door of the
dorm that allowed the attacker to enter the
building).
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The use of the property must haveen While Section 101.021(2) establishes
directly involved in the injury for there to be a liability for the condition or use of real property,
waiver of immunity and not be geographically, or  its application is verylimited as a result of
temporarlly attunuated from injury. another provision of the TCA. Section 101.022
CompareDallasCounty Mental Health & Mental establishes the standard of liability for all

Retardation v. Bosslep68 S.W.2d 339, 343 premises and special defect cases.  Suits
(Tex.1998)escaped mentgd at i ent 6 s d enaotvihg premisessor special defect must be tried
freeway was fAdistant ¢ eiogaccargmahce aviahl $egtion 102.02p o thd | vy ,
and causallyo from t he deferdan is &néitled taljodgmest astahmatteuo h

which he escaped) a@hurchwell v. City of Big law. SeeYork Il, 284 S.W.3d at 8448 (failure
Spring 2004 WL 905951 (Tex.Apf.Eastland to get jury finding on ordinary defect meant there

April 29, 2004, no pet.) (no waiver of immunity was no waiver of sovereign immunityoblizek,

when dog was released from city pound two 752 S. W. 2d at 657 (plainti
weeks before he attacked plaintiff) witkichael jury findings as to the elements of a premises

v. Travis Cnty. Hous. Auth.995 S.W.2d 909, liability case means the governmental unit cannot

91314 (Tex.Appd Austin 1999, no pet.) be held liable);Carson 599 S.W.2d at 852

(allegation that two pit bulls escaped through (same). Consequently, claims that appear to arise
defective fence and attacked two children out of defects in real property are usually brought
sufficiently alleged that condition or use of under Section 101.022.

tangible personal property proximately caused Liability under Section 101.021 has

injuries, as required by TCA Section arisen only in cases where the plaintiff is injured

101.021(2).section 101.021(2)). from negligence involving activities conducted
In City of Dallas v. Sanchez the on real property and not as a result of defects in

plaintiffs alleged that a malfunction of the the real propertySeeSmith 664 S.W.2d at 187

telephone system, prematurely disconnecting the 90. As discussed previsly, Smith involved

call between the 911 operator and the caller, was injuries sustained during a track meet held on real

a cause of 4AMMSESWBD 7820720 s dreparty bwned by the University of Texakl.

(Tex. 2016). The decedent died of a drug Liability did not arise from a defect in the real
overdose after fi e me r greperty,ybut from the yse of the praperty for a
erroneously concluded separaté-2 calls were track meet.d. The Austin CourtitAppeals held

redundant and left the apartment complex without  that the plaintiff could maintain an action for

checking the specific apartment unit the injuries he sustained as a result of the use of the
dispatcher had provided toh e m. 06 Th e aealuropertyofdr a track meetld.; seealso
appeals denied the City &enzemoqity obMissibrnde 8.\W.2dMi6s120 under
Texas Rule of Civil procedure 91a, but the 21 (TexAppd Cor pus Chri st 1983,
Supreme Court of Texas reversed on the basis n.r.e.) (property used for fireworks display).

t hat t he condition of t h eAn prgumgne can e made ghat @vierg o
attenuated from t heéac auacton taken b agowerinreentdl smployeeoccdurs
drugoverdosét o be a pr oldkatmat enrealpropenty. lBowever, to afford plaintiffs a

727. The Supreme Court concluded that cause of action for injuries sustained while

immunity was not waived because the plaintiffs fAusi ngo t he real property
did not show proximate cause on the face of the abrogate the TCA.

pleadings.Id. This shows the importance of

demonstrating a causal nexus betwedre t 6. Joint Enterpise Liability Under Section
condition and the injury on the face of the 101.021(2).
pleadings. Under the TCA, a governmental entity

that enters into a joint enterprise is liable for the
5. Section 101.022: Standard of Liability torts of other members of the joint enterpriSee
for All Premises and Special Defect Tex. Depot o f, 35TsM\a3d 608, . V. A
Cases. 616 (Tex. 2000). Able arose out of an auto
accident that occurred in a high occupancy
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vehicle (AHOVO) | ane
Ables collided hea®n with a vehicle driving
with its lights off in the wrong direction down the
HOV lane. The operation and control of theVHO
lane, including the barriers that would stop a car
from driving the wrong way down the HOV lane,
were under the control of the Houston
Metropolitan Transi't
jury found that Metro was negligent and grossly
negligent. The jury alséound that the Texas
Depart ment of
not negligent but that TxDOT was engaged in a
joint enterprise with Metro related to the
operation of the HOV lane on the day of the
accident. Based upon the joint enterprise finding,
the tial court entered a judgment against TxDOT
that was affirmed by the court of appeals.

In its appeal to the Texas Supreme Court,
TxDOT sought to have the judgment reversed on
the grounds that there was no waiver of immunity
under the TCA that would allowt to be held
liable once the jury had found that TxDOT was
not negligent. In the alternative, TXDOT argued
there was no evidence
finding that TXDOT had entered into a joint
enterprise with Metro.

The supreme court turned first to the
contention that there was no waiver of immunity
under which TxDOT could be held liable. The
court pointed out that 8101.021(2) provides
liability for the condition or use of real or
personal property when a governmental entity
would be liable to the platiff if the
governmental entity was a private pers&eeid.
at 612 13. The court pointed out that subsection
2, unlike section 101.021, does not require a
governmental employee to have been negligent as
a condition precedent to the governmental
entityds being | i ab Seeid. tato
612. The court then noted that

in the context of private parties
Aithe theory
is to make each party thereto the
agent of the other and thereby to
hold each responsible for the
negligenta c t of t he
there is a joint enterprise
between Metro and TxDOT, and
if TXDOT would have been
l'iable for Metrods

of

on

t he

ot her . o

s 0

U. SxDOM begrh avpriyate 2pér€on,
then we must conclude that the
state had waived its immunity
and that TxDOT is liable nder
the plain meaning of section
101.021(2).

Whistler, 513 S.W.2d 10, 14 (Tex. 1974)).

complaint that there was no evidence to support
the juryos
enterprise with Metro. The court pointed out that
under Texas law there are four elements of a joint
enterprise: (1) an express or implied agreement
among the members of the group, (2) a common
purpose to be carried out by the group, (3) a
community of pecuniary interest among the

members of the group, and (4) an equal right to
voice in the management of the joint enterprise
that gives each party an equal right of control.
TxDOT asserted that the plaintiffs failed to

ptoduce sviggnee @fra toromphcaniary intaregtd s

or an equal right of control.

With regard to a common pecuniary
interest, the supreme court pointed out that the
Master Agreement entered into by TxDOT and
Metro regarding the construction and operation of
t he HOV | an e she matties taksal
acknowledge that the construction, operation, and
maintenance of the transit waysvolves the
investment of substantial sums for mass transit
purposes &d. at 614. The court went on to note
that the construction of the HOV lanes invedyv
the use of federal, state, and local fun8geid.
The court concluded that there was a common
pecuniary interest because
pl aintiff.

[tlhe Master Agreement plainly
recognizes that the Transitway
Project involved substantial sums
j oi ndf meneyt and pantensplated a
shaing of resources in order to
make better use of this money. It
may well have been that the
monettafy and personal savings
produced from the pooling of
resources was substantial. The
documents also clearly

ne gl cogtemplate arm acdnomic gain
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that could be realed by Seeid. at 616. Finally, the d&am developed
undertaking the activities in this Transitway rules that were designed to insure safe
manner. The Transitway Project and effective operation of the HOV lanes and was
was hnot a matter of regpdnsibleefor cevalating rand recommending
family cooperation and changes to traffic control devices used in
accommodati ono but wansectiomwsth teedH®V lanes. Thus, the court
a transaction by two parties that concluced that while Metro employees may have
had a community of pecuniary carried out procedures and been principally
interest in that purpose. responsible for dajo-day operations of the HOV
lanes, TxDOT had a voice and a right to be heard
Next, the court considered whether there  in matters affecting the dagp-day operations.
was any evidence to supmertcouhée pwuepginakbrdahatix DQT O
that TxDOT had an equal right of control. The t her e was no evidence
court began by noting that an equal right to finding of joint enterprise Seeid.*?
control means fA6each [ part TheiAbla ncasp hau dar réaching
authoritative voice or, . . . mubave some voice implications for suits brought under the TCA for
and right IddqudiirgShbemakerd . 6 @ondition or use of real or personal property.

513 S.W.2d at 16). With this predicate, the court
pointed out that under the Master Agreement,
Metro was primarily responsible for dag-day
operations and maintenance of the HOV lanes,
but the HOV lanes affected operations of a
controlledaccess highway that was under
TxDOTO6s control
interest and responsibility in the operation and
mai ntenance of [t he
pointed out that the Master Agnment states that
TxDOT had ultimate control and supervision of
the highway upon which the HOV lanes were
constructed.Seeid. at 615. TxDOT argued that
the Master Agreement gave Metro sole control
over the enterprise and that it had no equal right
of control. Seeid. The supreme court rejected
this argument stating
enterprise [cannot] escape liabjltb a third party
simply by delegating responsibility for [a]
component of the joint enterprise that caused
injury to
pointed out that TXDOT had employees that were
members of the Transitway Management Team.
The Team met monthly to address issues
including operation plans for the HOV lanes.
Additionally, any amendments or changes to the
operation plans for the HOV lanes could be made
only with consent of both TxDOT and Metro.

12 Because TxDOT was raising a no evidence
point, the court was
finding if its review of the record revealed more than

HOYohaaeesing

t h dd. Thie courdalsp a r

required

Governmental entities dguently enter into

agreements related to maintenance and
operations of roadways. However, in Sipes, the
Fort Worth court of appeals considered whether

an agreement where the State would improve the

highway and the City would fund improvements

A[ T] hand dd athe work wasTaxwai@ef pf infmarsty. a n

Al t hough the Ci had

ty
the court found that there was no joint enterprise
because the City did not have equal control over
the construction project. Sipes v. City of
Grapevine 146 S.W.3d 273 (Tex.App.Fort
Worth 2004, pet. filedr evdédd on
City of Grapevine v. Siped495 S.W.3d 689 (Tex.
2006) These agreements may be sufficient to

i a

ot her

tcleatd a jdiat embexpnige eoetweenf theapartie® i nt

Under theAble decision, if a plaintiff is able to
establish liability of any party to that agreement,
each other party will also be liable. Moreover,
goyernmental entitieso frequently enter into
agreements related to the operation of facilities
that are funded joingl Each of these agreements
may be sufficient to create a joint enterprise under
which each will be liable for the negligence of
another party related to the condition or use of
personal propertyBut see Sipesl46 S.W.3d at
273. In fact, a substantiahumber of

a scintilla of evidence to support each element of the
joint enterprise finding Seeid.

t o affirm the
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governmental entities are reporting that they are
seeing a dramatic number of joint enterprise
claims since the supreme court released its
opinion inAble.

Joint enterprise no longer appears to be a
viable means of recovery against all local
governmental entities other than counties with the
passage in 2005 of HB 2039. The purpose of the
bill was to amend chapter 271 of the Local
Government Code to allow suits for breach of
contract against cities, school districts, junior
college districts, andspecial purpose districts.
However, the bill also provides that contracts
entered into by a local governmental entity is not
a joint enterprise for liability purposes. Thus, the
bill would seem to exclude local governmental
entities from potential liabty under the joint
enterprise theory of recovery. Interestingly, HB
2039 protects cities, school districts, junior
college districts, and special purpose districts
from joint enterprise liability, but leaves counties
still subject to liability under théble decision.

7. Section 101.0215: Municipal Liability
for Proprietary and Governmental
Functions.

Section 101.0215 establishes both what
constitutes a proprietary rather than a
governmental activity
liability for each. Subsection (a) contains a
laundry list of governmental functions for which
a municipality can be held liable only under the
TCA®  Generally, entities acting in their
governmental capacity are not subject to
estoppelWeatherford v. City of San Marcok57
S.W.3d 473 (Tex.App. Austin 2004, pet.
denied). Since the provision is not an
independent waiver of governmental immunity, a
plaintiff must still establish the applicability of
the TCA under some other section (usually
section 101.021 or 101.022) befonmevoking
section 101.0215 to establish municipal liability.

13 Prior to the enament of this section, the
determination of what activities were proprietary was
left to the courts. See City of San Antonio v.
Hamilton 714 S.W.2d 372, 3745 (Tex.Appd San
Antonio 1986, writ refod
what is proprietary andgovernmental is now

Secretso

Bellnoa v. City of Austin 894 S.W.2d 821, 826
(Tex.Appd Austin 1995, no writ),City of San
Antonio v. Winkenhower875 S.W.2d 388, 391
(Tex.Appd San Antonio 1994, writ denied).

Subsection (bprovides that the TCA

does not apply to the liability of

a municipality for damages
arising from its proprietary
functions, which are those

functions that a municipality
may, in its discretion, perform in
the interest of the inhabitants of
the municipality, including but

not limited to: (1) the operation
and maintenance of a public
utility; (2) amusements owned

and operated by the
municipality; and (3) any
activity that is abnormally

dangerous or ultra hazardous.

TEX. Civ. PRAC. & REM. CODE §101.021%b)
(West 2005). Carrying out any function
constituting a proprietary activity under
subsection (b) means that the municipality enjoys
no immunity from suit or liability and there is no

plaintiff can recove Pontarelli Trust v. City of
McAllen, 465 S.W.2d 804, 8008 (Tex. Civ.
App.0 Corpus Christi 1971, no writ)Dillard,
806 S.W.2d at 5934; Pike, 727 S.W.2d at 521.
However, any conflict between subsections (a)
and (b) regarding whether a given activigy
proprietary or governmental is resolved in favor
of the finding that it is governmentallEX. TORT
CLAIMS ACT §101.0215(c). SeeGen. Elec. Co.
v. City of Abilene 795 S.w.2d 311, 3123
(Tex.Appd Eastland 1990, no writ).

The courts look to the nawirof the
activity and the persons benefited in determining

addressed by this section, but the list of governmental
functions has been held to be rexhaustive.De La
Garza v. City of McAllen 881 S.W.2d 599, 606
(Tex.Appd Corpus Christi 1994)y evdd on
grounds 898 S.W.2d 809 (Tex. 1985

n. r.e.). The
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whether a function is governmental or benefits to its employees and

proprietary. The laundry list of governmental their dependents.Gates 704

functions contained in section 101.0215(a) is not S.W.2d at 738;

exhaustive. See TEX. TORT CLAIMS ACT §

101.0215(a). If the aisity in question is not on (b)  Undertaking the

the laundry list, the test of whether it is management of & i ref i ght er so
proprietary is whether it benefits the retirement fund.Herschbach v.

public-atlarge or just persons living within the City of Corpus Christi 883

municipality. S.w.2d 720, 730 (Tex.Ap.

Corpus Christ 1994, pet. denied);
The governmental function of a

city has been defined as those (c) Operation of a municipal

acts which are pduis in nature, cemetery.Pike, 727 S.W.2d at

and performed by the 519;

municipality fAas the agent of the

state in the furtherance of (d) Maintenance of municipal

general law for the interest of the storm sewers.City of Round

public at |l arge. 0 Rock v. Smith 687 S.W.2d 300,

302 03 (Tex. 1985)

Proprietary functions ... are

intended primarily for the benefit (e) Operationof an electric

of those within the corporate utility. Wheelabrator _Air

limits of the municipality. Pollution Control, Inc., v. City of

San Antonig -- S.W.3d --, 59

SeeGates v. City of Dallags704 S.w.2d 737, Tex. Sup. Ct. J. 662 (Tex. 2016);
738 39 (Tex. 1986). and

If some aspects of the activity are (f) Lease of property owned
governmental and others are proprietary, the City by municipality. Wasson 489
will be held to have engaged in a proprietary S.W.3d 427(Tex. 2016).
function. City of Port Arthur v. Wallace 171
S.w.2d 480, 481 (Tex. 1943Rpity of Dallas v. As in common law, theetermination of
Moreay 718 S.W.2d 776, 780 (Tex.Ap. whether an activity is a proprietary or

Corpus Christ 1986, wri goveinmdnald fumctidn- @pplles onllofoeover
the municipality bears the burden of establishing  municipalities. Neither states nor counties

that the activity in which it was engaged was  perform any proprietary functionslezek v. City
governmentaln nature. See City of Houston v. of Midland 605 S.W.2d 544 (Tex. 1980):

Bush 566 S.W.2d 33, 35 (Tex. Civ. Ab. Atchison, Topeka & Santa FRy. Co. v. Tex.
Beaumont 1978, seeatsoGityof ef §¢ aherl .Fe-poit, 783f SWRH pd6wa y s

El Paso v. Morales2004 WL 1859912, p. 9 (Tex.Appd Houston [14th Dist.] 1989, no writ).
(Tex.Appd El Paso Aug. 20, 2004, pet. denied)  Accordingly, section 101.0215 has no application

(finding question of fact whether city as to governmental units that are not municipalities.

performing proprietary or governmental

function). 8.  Section 101.022: Liability for Premises
The following municipal activities have Defects.

been found to be proprietary functions, for which This section of the paper addresses: (1)

the City enjoyed no immunity or limits on its  whether a claim arises from a premises defect or

liability: the condition or use of personal property; and (2)

the two standards of liability for premises defects

(@) Acting as a self insurance (ordinary premises defects and special defects).

plan for provision of health
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Whether the clan arises from the
condition or use of property versus a premises
defect is a question of law. Sampson v. Univ. of
Texas, 500 S.W.3d at 38Bdoreover, a claim is
either a premises claim or for the condition or use

Secretso

Tex-Pan Am. v. Valdez869 S.W.2d 446, 448
49 (Tex.Appd Corpus Christi 1993, writ
denied);seeDavidson 882 S.W.2d at 86.

The wor d Apremi seso

of property. Id. The liability standard for commonly defined as fia
premises defects claims cannot be reduced by or part of a building with its
attempting to make it into a condition or use of grounds or other appurt
property claim. Id. A legal definition of premises is
il and and tenement s; a |l

a. Determining Whether the Suit is Based including land and buildings

Upon the ACondition or thareown;f ... Pland pac ritg y O

or a fAPremises Defect. oOoappurtenances. 0

There are two very different waivers of
immunity and standards of liability under the Henson 843 S.W.2d at 65%ee alsdavidson
TCA. For c¢cl aims ari si ng8g2 $.W.adnmat §86,eValder 868 &.Wt2d atn o r
use of propertyo the st448M@edard of liability is th
same as the Agovernment al uni t would [face],

were it a private person. .according to Texas
| awSeeT e x . Depdt o f
861 S.W.2d 460, 466 (Tex.AgpHouston [14th
Dist.] 1993, writ denied). On the other hand, the
waiver of immunity and extent of liability are
very limited in premise defect case3eeHawley

v. State Depbét of
S.W.2d 278, 281 (Tex.App.Amarillo 1992, no

pet).

Section 101.022 [entitled Duty
Owed: Premises and Special
Defects] does not purport to
create governmental liability but
rather to limit the duty oweby
the government. Thus, the
language of § 101.022 still
creates a limitation upon the
liability created under § 101.021
and does not, ... create a separate
cause of action measured by an
ordinary care standard.

Therefore, one of the first issues thabwld be
addressed in analyzing a suit under the TCA is

whet her c¢cl aim ari ses

use of propertyo; or
The courts look to the common

definitions of

whether or not the case &ar arises from a
Apremi sesTedxe.f edp @t of
Henson 843 S.W.2d 648, 652 (Tex.A@p.
Houston [14th Dist.] 1992, writ denied)niv. of

(29 r ami fipe mims s £ Bownlsesfff 8d&tt.s . 0

The permanent or temporary status of the

T r a nabjpct that .caudedh theninjurg can determine

whet her it is an HfAappurten

part of t hedenBonp 848 B\W2da . 0
652. Following this rationale, the Fourteenth

Court of Appeals found that an injury resulting

H80g h w romsa barmeldsignPdid mot constitaten & gremises

l'iability cl ai m. Hensonos
barrel signs om state highway. The barrel signs

were used as warning devices to demark the edge

of traffic lanes and a construction area. Henson

was injured when a warning sign panel became
detached from the barrel and came through the
windshield of his vehicle. Thiearrel signs were
Aimovabl e, portabl e, and t
much like construction equipment ... not intended

to be a permanent Idpaar t of
653. Based upon these temporary characteristics

of the barrel sign, the court concluded thae t

barrel signs did not constitute part of the

premi ses. Accordingly, t hi
arose from the #Acondition

rather than a premises defect.
Other courts of appeals have also
followed the temporary versus permanent

f r ratimnale ¢ find that otherclaiing dichndtiatise on or

BN

S.W.2d at 93040, the plaintiff was injured by a

Apr emi s elwlbproarudidg friord #he tarcbtckle df a terthis c i d e

court net. The bolt was part of the mechanism
used ta adjsigd the lewel ofdmet. The court held

that the bolt and the turnbuckle to which it was
attached were not part of the premises.
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Consequently, the claims did not represent a Id. at 64647; seealso Tennison 509 S.W.2d at

premises defect claimld.; seeHarris Cnty. v. 5611 62 (plaintiff injured as a result of a slick
Dowlearn 489 S.W.2d 140 (Tex. Civ. App. floor was bringing premises liability claims under

Houston [ 14t h Di st . ] 1tBe7TLCA, regardliess of hee €ldints of mowr thee . )
(unattached wall panel used to divide rooms was floor became slick).

not part of premises; injury resulting therefrom is

not a premise liability claim)seealsoMokry v. Following similar rationale, the

Univ. of Tex. Health Sci. €., 529 S.W.2d 802 Fourteenth Court of Appeals held that injuries
(Tex. Civ. Appo Dal | as 1975, wr icaused byfabddfective elevaor Jlopr also arose
Lowe, 540 S.W.2d at 29'Robinson 780 S.W.2d from a premises defect as opposed to the

at 169;Ramming 861 S.W.2d at 46V cGuire condition or use of property. As explained by the

518 S.W.2d at 528 (injury caused by a hospital Davidsoncourt:

bed without side rails).

At the same time, suitthat focus on We find Bi | | s]treasorimg s
permanent parts of a building or real property are sound. Despite the fact that an
Apremi ses o0 IBilsrdmatosefrom c | ai melevator is a separate piece of
injuries to a mental patient injured when he fell to equipment it is also undeniably
the ground while trying to climb out of a window. an integral part of the building,
Billstrom v. ,5& &\2d 64Rle d . Ct like a stairwell, floor, or, as in
(Tex.Appd Corpus Christi 1980).The plaintiffs Billstrom, a security screen
complained of the condition of the security screen permanently attached to a
and the window. The court found the screen and window.  And, althoughan
window to be permanent parts of the building and elevator can be removed, in
held that the claim arose from a premises defect. trut h, it i s not a it
As explained by the court of appeals: installation in any sense; it is a

permanent addition to the
Al t hough appellant és al buidipca t Fuahersnore, being

regarding the screen and window attached to the building and an
concern the condition of tangible integral part of its construction,

property, they are actually an elevator is clearly an
Apremi se defectso wi t h iappurteémamd, m fact, more so

the generally accepted common than the security screen in

and legal definitions of the Billstrom.

word s . The appell ant 6s

allegations deal with a defect in 882 S.w.2d at 86.

the appurtenance to a room itself,

rather than a defect in a distinct More importantly, theDavidson case
piece of equipment, irrespective seems to imply that when a court is in doubt
of whether or not that piece of regarding the proper classification of the
equipment is classified as a instrumentality causing the injury, it should find
fixture. As such, we are of the that the instrumentality was a premises defect.
opini o n t hat appel [TEenRowtesenth Court of Appeals states that
allegations come within Billstrom found tha the hospital security screen
8§101.022. The condition of the constituted both a piece of tangible property and
alleged defective security screen a permanent part of the hospital premiskk.at
and window are more closely 86. The court goes on to explain tiglistrom
analogous to a defect in a floor or implicitly holds that because section 101.022(a),
in maintaining a floor in a the premises liability mvision of the TCA, limits
slippery (defective) condition. the stateds gener al i abil

liability for the condition or use of property, the
Legislature clearly intended the lesser standard of
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liability to apply when the item at issue can be
characterized as a part tfe premises. If the
Legislature specifically establishes a lessor
standard of care for governmental entities in
premises cases, any doubt regarding whether
something is a premises defect for condition or
use of property should be resolved in favor of the
former rather than the latter. Therefore, the court
suggests that if the instrumentality causing the
injury can be characterized both as a condition of
the premises as well as a use of tangible property,

the case should be treated as a premises defect

claim. No other court has followed this analysis.

8} The Instrumentality
Causing the Injury
Rather Than the Means
by Which it Became
Defective Determines
Whether Plaintiff is
Bringing a Premises
Liability Claim.

Tennison arose from a slip and fall
accident in astate building. Tennison 509
S.w.2d at 560. The plaintiff argued that the
negligence standard of liability was applicable
because the injury arose out of the active use of
t he St at eds property.
asserted that her cause of actiees based upon
the negligent use of floor wax, not upon an
allegation that the slick floor was a premises
defect. Further, she asserted that the premises
liability limitation of liability in former § 18(b)
(now 8101.022) was not applicable because of the
active negligence of
the dangerous condition by the manner in which
it maintained the floor (i.e., the premise). at
561 62. The supreme court rejected this, saying
that section 18(b) (now 8101.022) provides an
exceptia to negligence liability where the claim
arises from premise defects. The court reversed
and rendered judgment that Tennison take
nothing because she failed to get jury findings
necessary to support a premises liability claim.
Id.; Billstrom, 598 S.W.2d 0647 48 (plaintiff
injured by a building fixture had a premises
liability, not a condition or use claim).

Under the Tennison rationale, a
governmental entity, like a private landowner or
occupant, may claim the limitations of liability

Secretso

provided by premise liability law. See
Tennison 509 S.W.2d at 56562. A plaintiff
injured by a premises defect on government
property is limited to bringing a premises liability
claim as provided for in the TCA. A plaintiff may
not deprive the government of that limited
liability by taking the position that a premises
defect is a negligent
TCA.

Once the claim is determined to
be a premises defect, the
claimant is limited to the
provisions delineated by that
section and has no right to assert
a gener al
based on the continued use of the
alleged defective property ....

Hawley, 830 S.W.2d at 281.

The Texas Supreme Court revisited this
issue in Simpson v. University of Texas.
Simpson was injured when he tripped over an
extention cord across a sidewalk. Simpson, 500
S.W.3d at 385. Simpson claimed that the liability
was based either on the conditi@r use of
personal property or a negligent activity being

condbicreé oni theipemdisésyat the finheaof thet i f f

injury. Id. The Supreme Court rejected
Si mpsonds Dastnguishing betiveen a

claim for the use or condition of tangible personal
property asopposed to a premises defect claim
depends on whether the activity was the
contemporaneous, affirmative action or service

t h(@se)srithg stage 6f Heing (gordiiian) ofjithg tangiblee a t i

property itself that caused the injury, as opposed to
whether it was a condin created on the real
property by the tangible personal property (a
premises defect). Simpson, 500 S.W.3d at 390.
SeeShumakel99 S.W.3d at 28fexplaining that
negligent activity
injury result from [the] contemporaneous activity
itself rather than from a condition created on the
premises by the astii t Keetgh845 S.W.2d at
264 (explaining that a premises defect claim exists
when the injury allegedly occurred as a result of a
condition created by the activity).

fi | AguilarandHayesthe water hose and metal
chain allegedl caused the injuries not because of
the inherent nature of the tangible personal property
itself or the contemporaneous use of the tangible
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personal property, but because of the tangible item's premises defectsPayne 838 S.W.2d at 237.

placemerd strung, pulled tadt creating a Section 101.022 provides t|
hazardous regropety condition.Aguilar, 251 entity owes to the claimant only the duty tttaa

SW.3d at 51PHayes327 S.W.3d at private person owes to a licensee on private

115 cf. Overton Mem. Hosp. v. McGuig8 proper tTEX .TORT OCLAMS ACT §

S.W.2d 528, 5289 (Tex.1975)per curiam) 101.022(a)T e X . Depbt of Transp.

(characterizing a claim for injuriesistained after a 151 S.W.3d 753, 760 (Tex.AgpBeaumont
patient fell from a hospital bed without rails as a 54 pet. denied)". The Texas Supreme Court

claim based on condition or use of tangible perso_nal clearly laid out the licensee/licensstandard of
property under the predecessor to the Tort Claims care inTennison

Actd it was the hospital bed itself that allegedly
caused an injury and not a darmes real property . . . .
condition created by the bed's placement or Itis Wel.l ;ettlgd In thlststate thé.‘t ita
position). o Si mpson, 500 BErSGR INguged wagon lfj)egOE?mlsgsaq n
Simpson, the electrical extension cord was strung a licensee, the duty that the proprietor
across the pedestrian walkway hours before the or licensor owed him was not to

injury. ld. fAThe danger ous INgrghimbywilfy, wanipraergresg e way
the extension cord was positioned over the concrete negligence ... an exception this
retaining wall, resulting in a gap between the general rule is when the licensor has
ground and the cord. The injury did not result from knowledge of a dangerous condition,
the use of tangible personal property because a UT and the licensee does not, a duty is
employee was not putting or bringing the cord into owed on the part of the licensor to
action or servicatthetimeo f t he i njury. 0 either warn the licensee or make the
Accordingly, plaintiffs who have condition reasonably safe .... [T]he
prevailed at trial upon a negligence standard have duty to warn licensees of dgerous
seen their judgments reversed on appeal because conditions arises only in those
their claims arose from a premises defeSee instances where the licensor knows of
Tennison 509 S.W.2d a561i 62. the condition likely to cause the
injury .... Actual knowledge rather
(i) Ordinary Premises Defects. than constructive knowledge of the

dangerous condition is required.
The TCA establishes a limited duty for
governmental units with regard to ordinary

taxes was not a payment for the use of the roadway.
14 An exception to this rule exists where the Id.; sSee alsoBrazoria County v. Davenpori780
injured party has paid for the use of the premises. In  S.W.2d 827, 828 (Tex.App.Houston [1§ Dist.]
that case, the governmental entity owes the same duty 1989, no writ) (plaintiff who did not pay for care at

as that owed to an invitee. TCAHB1.022(a).Tex. prenatal clinic was licensee on premises). Under
Parks and Wpb38&MW.2fl at 3M&p 6t Kitchen only the payment of a toll for the use of toll

M.D. Anderson Hosp. v. Felte837 S.W.2d 245, roads could create a situation where the plaintiff will
247 -48 (Tex.Appd Houston [1st Dist.] 1992, no be considered as having paidr fthe use of the

pet.). The mere payment of a fee related to the particular roadway. Additionally, the payment of

premises does not establish that the plaintiff has paid state, county, or city taxes will not mean that a plaintiff

for the use of the premi slas paid farhhe usepod n marticdlad goveunsent b e
Afor the wused of the pr e mibsldngorpraperty. Oslyadee charget farentryontd i gat i
Kitchen 867 S.W.2d at 78687. Thus, inKitchen, a particular premisesuch as the purchase of a ticket

the supreme court held that the payment of vehicle to get into a zoo, museum, gallery, concert hall, or
registration and licensing fees did not constitute  theater, will mean that the plaintiff must be considered

payment for the use of a state highwag.; Garcia v. as an invitee under 8101.022(a3eeid.; Tex. Parks
State 817 S.W.2d 741 (Tex.App.San Antonio 1991, and Wil d088.8V.2da 3id74.

writ denied). Garciaholds that the payment of fuel
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509 S.W.2d at 562. Seealso Prairie
View A&M v. Brooks, 180 S.W.3d 694
(Tex.Appd Houston [14th Dist.] 2005, no pet.)
(no evidence the university knew of the
dangerous condition)Thompson v. City of
Dallas 167 S.W.3d 571, 575 (Tex.A@pDallas

s 0

decision is that the case came to the Supreme
Court from t h #ng of rthie a | cou
defendant soé pl ea€ntytodb t he |
Cameron v. Brown80 S.W.3d 549, 552 (Tex.

2002). The suit arose from an accident on the

Queen Isabella Causeway in a section of the

2005, pet. filedr evé6d on oCithef r gcassewaydvehere the overhead lighting had gone

Dales v. Thompson 210 S.W.3d 601
(Tex.2007), (constructive notice of premises
defect does not give rise to a duty to warn a
licensee).

Thus, in order to establish liability for an
ordinary premises defect, a plaintiff must prove:

(@) The existence dd premises defect
A premises defect has been held to be something
other than a condition normally connected with
the use of the premises which creates an
unreasonable risk of harnRayne 838 S.W.2d at
237;St ate Depodt of Highwa
Zachary, 824 S.W.2d 813, 820 (Tex.Agp.
Beaumont 1992, writ denied5t at e Dep
Highways and Pub. Transp. v. Bacoii54
S.w.2d 279, 282 (Tex.App.Texarkana 1988,
writ denied). See alsdzaquirre 829 S.W.2d at
160 (holding that ordinary dirt did not regsent a
dangerous condition, and in the absence of a
premises defect, the premises occupier could not
be held liable);Seideneck451 S.W.2d at 754,
Cobh 965 S.W.2d at 62 (defect means
imperfection, shortcoming, or want of something
necessary for completin ) . AWhet her
set of circumstances
conditiondé has been hel
f or t hBlankenshipw.. Coty. of Galvestpn
775 S.W.2d 439 (Tex.Apd.Houston [1st Dist.]
1989, no writ)t®

The Supreme CoQounty 6s
of Cameron v. Browrmay have a significant
effect on what courts have deemed to be premises
defects. Part of the problem with tfBrown

5 One court of appeals has held that
governmental entities owe a lower standard of care to
independent contractorBurbin v. Culberson County
132 S.W.3d 650 (Tex.ApjpEl Paso 2004, no pet. h.).

out. Id. The court found that, under the
allegations and evidence presented, a
Amal functioning block of a
the defendants to maintain causing a sudden and
unexpected change in drivi
constitute a dangerous conditiond. at 5%.
Those allegations and that evidence included the
following: the plaintiff had alleged the accident
was caused in part by the lights on the causeway
going out, an agent for one defendant had found
there was a problem with the lights going out and
that this represented a risk to drivers on the
gasisevaay, d theP wduseway r headh scyrves, vthe
causewaybs shoulders were
dnotorisv fentered the causeway they were
prohibited from turning around. Thus, the court
reversed the granting of the plea to the
jurisdiction and remanded the case to the trial
court. Id.

Without consideration of the fact that the
court was examining the case to determine
whet her the plaintiffds pl
were sufficient to survive a plea to the
jurisdiction, some willargue that the Supreme
Caurt pas held that whea artificial lights go out
onrreadwayes with narrowGhibalderg a daongersus
dondition hasrbees aeateldl. at 561 @effersoq, u e st i ¢
J., concurring)id. at 563 (Hecht, J., dissenting).
The holding inBrown should no be overstated.
The issue before the court was merely whether
tdheec i Pl eam nitm f f 6 s pl eadings
sufficient to survive a plea to the jurisdiction.
See also Perches, 388 S. W.

®The Texas Pattern Jury C
Volume 3, Section 66.05states that the condition
must create an unreasonable risk that results in
physical harm, before liability can be imposed upon
the occupier of the premises. The TJC does not
indicate whether this issue should be presented to the
jury in the form of an insuction or a separate
guestion.
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pleadings as a matter of law were insufficient
allege a claim for an ordinary premises defect).

(b)  The licensor must have knowledge
of the condition and that it is unreasonably
dangerous at the time of the injuryheTennison
decision clearly holds that before liability can
attach, a governmental unit must have knowledge
of the dangerous condition. Tennison 509
S.W.2d at 562¥ork I, 284 S.W.3d at 84748;
Kitchen, 867 S.W.2d at 78@ayne 838 S.W.2d
at 237.

Actual knowlel ge fArequires
that the dangerous condition existed at the time of
the accident, as opposed to constructive
knowledge which can be established by facts or
inferences that a dangerous condition could
devel op ¢CityefiCordicanae. Stewar
249 S.W.3d 412 (Tex. 2008)Reyes v. City of
Laredg 335 S.W.3d 605, 6689 (Tex. 2010);
Univ. of Tex. v. Hayes327 S.W.3d 113, 117
(Tex. 2010);City of Dallas v. Reed258 SW3d
620, 623 (Tex. 2003). The fact that the
governmental entity did work othe premises
does not mean it had knowledge of a condition
that a premises defect would subsequently
develops as a result of the workity of Denton
v. Paper 376 S.W.3d 762, 7667 (Tex. 2012).

In PaperCity had done work on the street a week

before he accident and at the conclusion of the

work there was no pothole or depression in the
street and the conditi
hazardous. 0 I d. at
the city had received complaints of the pothole.
Id. Accordingly,thect y 6 s
done work on the street and that a pothole might
develop as a result of the work was insufficient to
establish that the city has actual knowledge of the
premises defectld.

Actual, rather than constructive,
knowledge is requad. Reyes 335 S.W.3d at
608 09 (testimony that a man living near the
flooded road called 911 four or five times about
rising water stating there was going to be a
problem with cars getting swept away proved that
the City knew that, at some time, there \gaig
to be a problem, but was insufficient to establish
knowledge of the condition at the time of the
accident that occurred several hours later);
Fontenot 151 S.W.3d at 764 (witness testimony
t hat Afeverybody knewo

Secretso

actual knowledgg Kitchen 867 S.W.2d at 786;
Payne 838 S.W.2d at 23Brooks 180 S.W.3d
at 696;Thompson 167 S.W.3d at 575But see
Tex. Tech Med. Ctr. v. Gargid90 S.W.3d 774
(Tex.Appod El Paso 2006 no pet.) (allegations
defendant knew of dangerous condition and
failed to warn of condition, plead sufficient facts
to state premises claim). In determining in
whether a premises owner has actual knowledge,
Afcourts generally cons
owner has received reports of prior injuries or
reports of the pential dander presented by the
cdnditionviReedd2§8& S.W.3d at 623Univ. of
Tex-Pan Am. v. Aguilar251 S.W.3d 511 (Tex.
2008).

However, the Texas Supreme Court has
set a very high standard for when circumstantial

i der

evidence can establish a governmenti enty 6 s

actual knowledge of a dangerous condition. As
explained by the Texas Supreme Cou€ity of
Corsicana v. Stewar49 SW3d 412, 414 (Tex.
2008) (per curi am):
required that the city actually know that the
crossing was floodedt the time of the accident.
e Circumstanti al
knowl edge only when
reasonabl e inferencebo
Id.; State v. Gonzalez, 82 S.W.3d 322, 330 (Tex.
2002). The Stewart decision arogenm two
children drowning in a car that was swept away
by flood waters after it stalled at a lemater

it

@rossing.f Stetvdrfe249sS.W.Zdeat 414 w ins
7 6 7Stewart,Tirhsappaet ofwsaptea to the jugisdictidne n ¢ e

the city submitted the affidavit of its Director of

knowl ed g PBublc Waks in which He atated that the city first

became aware of the flooded road crossing when
the decedentdos father
The Court noted that this testimony established
that the city had actual knowledge of the flood
waters at the assing only after the car in which
the children were left had become stuck in the
flood waters. Id. at 415. The Supreme Court
noted that the Plaintiffs offered substantial
circumstantial evidence that the City had actual
notice of the flood waters atdltrossingld. The
plaintiffs offered testimony including: (1)
testimony from the Public Works Director that
the crossing had flooded in the past and the city
had closed the crossing on several previous
occasions due to flooding; (2) A study
domngisgidnédiy the cayndentifytngthe grassing e
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as vulnerable to future flooding; (3) Testimony
from a former city council member that she told
city personnel of dangerous conditions at the
crossing during light and heavy rain; (4) Four
severe weather warnings isguey the National
Weather Service on the afternoon and evening
proceeding the accident; (5) Evidence that
TxDOT closed a road one mile upstream from the
crossing, several hours before the accident due to
flooding; and (6) Testimony from the responding
officer that he had assisted another officer in the
area and was aware of heavy rainfall in the
proximity of the crossing. The Supreme Court
found that the circumstantial evidence was not
sufficient to establish actual knowledge in face of
affidavit from the city public works director,
stating that the city did not have actual
knowledge. Id.; seealsoReyes 335 S.W.3d at
608 09 (four or five calls to 911 in advance of the
accident from a man living near the flooded
intersection, stating that flood waters were rising
and there was going to be a problem with cars
getting swept away was not sufficient to btitn

the Cityds knowl edge) .
The Texas Supreme Court contrasted the
circumstanti al

with the circumstantial evidence offered @ity

of San Antonio v. Rodrigue®31 SW 2d 535,
537 (Tex. 1996). Rodriguezinvolved a suit
arising from injuries suffered as a result of a fall
on a wet basement basketball court. The evidence
in the case showed that the city knew that the rain
dripped through and fell on the gym floor because
of leaks in the roof of the recreation centéd.

In Rodriguez a city employee also had
contemporaneous knowledge of water on the
floor elsewhere in the recreation center as a result
of leaks. Id. The clear lesson of the Stewart
decision, is that it will be very difficult to
establish a governmentaéntity has actual
knowledge of a dangerous condition through
circumstantial evidence, especially where a
governmental entity offers testimony that it did
not have actual knowledge at the time of the
accident. Stewart 249 SW3d 412, 414see also
State v.Gonzalez, 82 S.W.3d 322, 330 (Tex.
2002) (evidence that defendant was aware of
repeated vandalism/removal of a sign, did not
establish that defendant knew sign was missing
where there was no evidence someone had

s 0

reported the sign missing on the day of the
accident).

Thus, the Supreme Court has held that
fact ual knowl edge requires
entity] to know o6t hat t he
existed at the time of the accident, not merely of
the possibility that a dangerous condition could
develop ovet i meHay®@9327 S.W.3d at 117
(quoting City of Corsicana249 S.W.3d at 414
15) . nAwareness of a
actual knowledge of an existing danger. Had
there been testimony that a 911 operator received
a credible report at about the @rof the accident
that the crossing had actually flooded and was
imperiling motorists, there would have been
evidence the City had actual knowledge of a
danger ous ReyoesB3biS.Widdan60D

Furthermore, the licensor must not only
prove the entiy 6 s actual knowl
existence of the condition at the time of the
accident, but must also prove that the entity knew
that the defect is likely to cause injury. I€ity
of Dallas v. Reed?258 S.W.3d at 622 (defendant
must have actual knowledgef dhe danger
presented by the conditiorieetch 845 S.W.2d

pot e

ed

evi denc eat @6b,f267Tendisorp509 $.W.2d aS56B2war t 6 s

SeealsoBarker v. City of Galvestqr907 S.wW.2d

879, 88587 (Tex.Appd Houston [1st Dist.]

1995, writ denied) (where only one person was

ever reportd injured by the swing set, and swing

sets were regularly inspected, knowledge of
condition that caused injury was not knowledge
defect was |likely to caus
evidence might raise jury issue on constructive
knowledge, it failed as matter of law on issue of
actual notice)Hastings v. De Leqrb32 S.W.2d

147, 149 (Tex. Civ. App. San Antonio 1975,
writ refdédd n.r.e.) (lic
a throw rug inside host
absent proof the licensor knew, prio the fall,
that the rug created a
Reyes the Supreme Court held that the
University of Texas did not know the alleged
premised defect, a chain across a campus
roadway that plaintiff ran into on his bicycle, was
dangerous. 3 S.W.3d at 609. The court pointed
out that the University
that the chain was dangerous to a user of the road
€ because it had cl osed t
u s e ids IntheCity of Dallas v. Reedhe plea

to the jurisdiction wa granted because, while the

> (D

i h
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plaintiff established the city knew of the
premises condition, he did not prove the city
knew the condition presented a potential danger
to motorists. But seEarris Cnty. v. Eaton573
S.W.2d 177, 17879 (Tex. 1978) (when calition

is a special defect county held liable because it
should have discovered the pot holes and known
they presented an unreasonable risk of harm to
drivers).

(c) The plaintiff did not have
knowledge of the dangerous conditiorif the
licensee knows fothe dangerous condition, the
governmental occupier of the property owes no
duty to him. Payne v. City of Galvestorv72
S.W.2d 473 (Tex.App. Houston [14th Dist.]
1989, wr i Paynel B nYoekdl) 284 A
S.W.3d at 84i748. The plaintiff must not owl
prove, but also obtain a finding of lack of
knowledge of the dangerous condition on his part
in order to establish liabilityPayne 838 S.W.2d
at 237. The courts of appeals are split on whether
constructive knowledge of the dangerous
condition will dé e a 't t he
licensee is imputed with knowledge of those
conditions perceivable to him, or the existence of
which can be inferred from the facts within his
present or
at 26. Weaver was walking acrosKantucky
Fried Chicken parking lot when he slipped and
fell on some cooking grease. The color of the
grease was in stark contrast with the surface of
the parking |l ot,
obvious. 0o AWhil e

t he

17 The duty to warn of a dangerous condition
is to adequately warn. The warning must provide
adequate notice of the condition the licensee will
encounter. State v. McBride 601 S.W.2d 552, 557
(Tex. Civ. Annd Waco 1980, wi t r ef &6d
premises defect iMcBride was a section of roadway
under construction that was so slick that cars traveling
at about 15 miles per hour would lose control as they
drove through the construction area. The state had
posted A3 DwMPlHE®Mdsi gns.
held that these signs were insufficient to provide an
adequate warningld. at 557.

On the other hand, a sign is not required to
spell out the particular danger, but merely give

Secretso

actual knevledge, it does establish that the hazard
was easily perceivable. We hold that this is
enough to relieve HKd&C
at 27. See Kitchen 867 S.W.2d at 78&City of
San Benito v. Cantu831 S.W.2d 416, 425
(Tex.Appd Corpus Christi 1992, no writ)But
see McKinney, 886 S.W.2d at 30®4 (court

presumed absence of knowledge by the licensee);

Bacon 754 S.W.2d at 281 (licensee must
establish absence of actual knowledge of
dangerous condiin, not absence of constructive
knowledge).

(d) The governmental unit failed to
both warn of the dangerous condition and to make
the condition reasonably safe When a
governmental entity either warns of the
dangerous condition or makes the dangerous
condition reasonably safe, it has fully discharged
its obligations to the licensee and cannot be held
liable. T e x . Depébt of ,88Ban
S.w.2d 44, 4647 (Tex.App.d Houston [14th
Dist.] 1993, writ denied)Smith v. State 716

| i cens 8WAKLL77s1ud% (Texpgpd EIPAso 1986, writ

refodin.r.e.).

The failure to warn was a

(e)

pWeaver 750 5.W/\8d e d greximate cause of the injury Payne 838

SWz2dat237Barron_v. Tex,
880 S.W.2d 300, 30®4 (Tex.Appd Waco
1994, writ denied)Keetch 845 S.W.2d at 264,
Corbin 648 S.W.2d at 296ee alsdex. S. Univ.

sufficient information to put the plaintibn notice of

the danger she may encounteShives v. State of
Texas 743 S.W.2d 714, 717 (Tex.AgpEl Paso
1987, writ denied). For example, a stop sign has been
held to constitute adequate warning of the danger of
. Grossgtraffic on an infgrgecting roa@.| ai nt i f f
duty by statute to remain stopped at the stop sign until
she could enter the intersection in question with
safety. o Whet her t he
notice of the dangerous condition should be a question

fact fwhe jury. SeeGuerr:%\ 858 S.W.2d at 4517.

Butsee X we 1°1 Tex80bwWadt of
461, 465 (Tex.Ap@ Austln 1994, pet. denied)
(holding that Atype 20

three amber reflectors was sufficient warning of
culvert adjacent to roady).
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cause for failure to warn or make safe during
threat of active shooter on campus).

The majority of licensor/licensee cases
are tried under the dangerous condition theory
laid out above. A licensor, however, also has a
duty not to injure a licensee willfully, wantonly,
or through gross negligence. Therefore, liability
of a governmental entity/licensor may be
predicated uponrgss negligence in allowing the
condition to existDavenport 780 S.W.2d at 827.
InDavenport t he countyo6s
constitute gross negligence where he allowed a
slippery condition on a sidewalk at the entrance
of a prenatal clinic to delgp from an
accumulation of water, mud, and slime coming
from a water line where the county had been
aware of the condition for some timdd.; see
also City of Houston v. Cavazos311 S.W.2d
231, 233 (Tex.Ap@ Houston [14th Dist.] 1991,
writ dismdd).

Due to the difficulty of establishing all of
the elements of a licensee dangerous condition
suit, more and more governmental premises
liability cases are being tried under a gross
negligence theory. See Graf v. Harris 877
S.W.2d 82 (Tex.Ap@. Houston [1sDist.] 1994,
writ denied);Horrocks 841 S.W.2d at 415.

(ii) Special Defects.

The TCA provides that under certain
circumstances, a governmental defendant has a
greater duty than a licensor owes to a licensee.
One of the instances in which a greater duty is
owed is when the premises defect involved
constitutes a fAspecH al

Most property defects are ordinary
premises defects not special defedtayes 327
S.W.3d atll6;Payne 838 S.W.2d at 238;
Horrocks 841 S.W.2d at 416. Thus, a sjadc
defect is the exception and not the rulRayne
838 S.W. 2d at 238.
contemplated by the statute is narrow. It does not
include common potholes or similar depressions
in the roadway. é
roadwy unfortunately

ar e

act i onTsh eweSruep r teane dorStesiablishd s

AThe

Such

s 0

of Denton v.Paper 376 S.W.3d 762, 764 (Tex.
2012) (internal quotations and citations omitted).
A special defect need not have been
created by the governmental unit itseEEaton
573 S.W.2d ateflébt danésesgen
have been created by the government itself, but
could conceivably result from a natural
occurrence such as an obstruction created by an
avalanche or from the act of a third party);
Horrocks 841 S.W.2d at 414.7.
dec
five principles to consider in determining whether
a condition on the premises constitutes a special
defect. Hayes 327 S.W.3d at 116. As the Texas
Supreme Court explained Raper,
[ Al]s we have said, nt he
inquiry is whether the condition
is of the same kind or falls within
the same class as an excavation
or obst rYork t 284 n .
S.W.3d at 847 (citingCnty of
Harris v. Eaton573 S.W.2d 177,
179 (Tex. 1978)). In determining
whether a particular condition is
like an excavation or obstruction
and therefore a special defect, we
have mentioned several helpful
characteristics, such as: (1) the
size of the condition; (2) whether
the condition unexpectedly and
physically impairs anordinary
user os ability t
road; (3) whether the condition
d e f @resentsosoriieCuhusial dquality .
apart from the ordinary course of
events; and (4) whether the
condition presents an
unexpected and unusual danger.
The Univ. of Tex. at Austin v.
¢ Haysss 320 fS.Ws3g eli3i, 126l
(Tex. 2010) (per curiam) (citing
York, 327 S.W.3d at 847).
irregularities in t
376 SW.adaerg5pect ed. O City

0

(o] trav

022.

def ect s

he

18 The duty and limitations on the obligation
to install, maintain, and repair traffic control devices
is discussed in section II(C)(4).
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A special defect must be a condition that  road. at 331;, State v. Rodrigue®85 S.W.2d 83,
can be categorized as similar to an excavation or 86 (Tex. 1999).SeealsoEaton 573 S.W.2d at
obstruction. 17879 (fAchughol ed that wvari
inches in depth and extended over ninety percent

iThe [ Act ] does n o of the widtH of tmedighway was a special defect);

6speci al des fgigec t 6 b uHIi nddoma n v . of Highways, @06 p 6t
guidance by likening special S.w.2d 43 (Tex.Ap@d Tyler 1994, writ denied);
defect s to 6excav alNorse nvs Stater905 S.w.2d 470, 475
obstructions. T h u s ,(Bex.Appd Baaumontt 4995, writ denied);
construe Ospeci al daxtiary 824 8.W.2d at 819. Thus the condition

include those defects of the same must be one that cannot be avoided as the

kind or class as excavations and pl ainti ff 6bkerdadwayPaeper876d own t
obstructions. While these S.W.3d at 766. For example the hole in the
specific examples are not roadway in Eaton covered 90% of the roadway
exclusive ad do not exhaust the and varied from six to ten inches in depth and was
category, the central inquiry is four to ninefeet wide.Eaton 573 S.W.2d at 178.

whether the condition is of the The Supreme Court described the conditan

same kind or falls within the reaching Athe proportion s
same class as an excavation or hi ghwadyat @79. By stark contrast the
obstruction. é A s pothae irlPapendas fwe inches to several more

then, cannot be a condition that inches deep, located near the center of the lane;

falls outside of this class. To the but could have easily been avoided by the
exent courts cl assi f yplaiatif bicydig witbautehtegring into the other

a defect that is not like an lane of traffic. 376 S.W.3d at 7667.

excavation or obstruction on a The defect must HApresen
roadway, we disapprove of and unusual danger to ordinary users of

t hem. o r oadw®ayse838 S.W.2d at 2389. The

Supreme Court uses an Objective Expectations
York ll, 284 S.W.3d at 847 (internal citations and  test for determining if a premises condition
guotations omittedCity of Grapevine v. Roberts represents an unexpected and unusual danger to
946 S.W.2d 841, 843 (Tex. 1997) (per curiam). ordinary users of roadway®erton County 283
Thus, loose gravel is not a special defect because S.W.3d at 331. Where the premises condition
it Adoes not form a hol wouldbeencourgered anlg where the dpvaryweni c a | |
block the road like an obstruction or excavation.  careening uncontrollably off the road, then that is
York 1lI, 284 S.W.3d at 847. Similarly, not a special defectPerches388 S.W.3d at 656

fi ¢ 0 n s tamartially gracked and crumbling (AA guardrail € does i mped
sidewalk step to be an excavation or obstruction ordinary user in the normal course of travel, but
grossly strains the definitions of those conditions. r at her e del ineates the

Roberts 946 S. W. 2d at 84 3 .Dentoi Aougty 288 dSxWa3d | 329 rB32a(a
hi ghway does i mpede t r Hoodgdte aomr thabwadtleree fieet $ram tite rdvel ¢ k 6

the road for an ordimg user in the normal course lanes of the road but was only encountered
of travel, but rather, in accordance with its because the driver lefhé road and was out of
intended pur pose, d el i cordral was si0t atspgedal defecDiydofvzalad s

boundso, and thus was vnReed 258 SW3deat 523 (thera is fnahing .
Perches388 S.W.3d at 656. Unless the condition  usually dangerous about a slight (two inch) drop

constitutes an excavation or obstructioratth off between traffic lanes on a road). See also
impedes travel on the roadway, then it does not Payne 838 S.W.2d at 2389 (end of culvert
constitute a special defect under the Agenton located 22 feet from the edge of the road surface

Cnty. v. Beynon283 S.W.3d 329 (Tex. 2009).*. did not represent danger to tbedinary users of
Special defects unexpectedly and physically the roadway, Kitchen 867 S.W.2d at 786
i mpede or impair a car 6(sii[an]ihleint yt hteor et riasvepr eomi ptihte
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nearfreezing temperatures ... an icy bridge is While these rules may assi in
neither unexpected or unusual 0) . determining whether something is a special
In order to be found to be a special defect defect, the ultimate decision is made on a case by
the premises condition must be on or in very close case basis. Set forth below are lists of premises
proximity to a highway, road, or streeRayne conditions that have been found to be special
838 S.W.2d at 238 9, n. 3 ( A c defedts, and othersexamples that have been found
threatening normal users of a road may be special not to bespecial defects.
defecs even though they do not occur on the

sur face d@éarkera907r SONA at)885. Premises Conditions That Have

iour sdefexticjurispfudence turns on the Been Found to be Special Defects.
objective expectations of fn Anovaldhaped holg varyingdrond wh o
foll ows the O6nor mal cour s sixto fen inches deep and exteriding ey n o n ,
the motorist struck ioodgate arm that was three ninety percent of the width of the highway,

feet off the roadway after the motorist lost control four feet wide at some points and nine feet

of his car. We hel d t hat widerd othevst vdth theadeepestiparteastritle wo u |
not have left the roadway in this manner, and that the center stripe, so big that one could not

the O6nor mal course of t r stayen the pavement ahd niise it, wehich hadh e
actual road. Similarlyhere, [plaintiff] did not reached the proportions of a ditch across the

take the normal course of travel. Road users in highway and so severe that it made a car

the normal course of travel should turn back or going 35 miles per hour flip and turngige

take an alternate route when a barricade is erected down in a bar ditch is a special defect.

to alert them of a c¢| os e dEatono 878 wsaWw.2d oat 1H9; yVeéosd, 327
S.W.3d at 116 (quoting Denton Guy V. County 133 S.W.3d at 813 (collapsed
Beynon, 283 S.W.3d 329, 332 (Tex. 2009)). culvert which ran across a road and wd#s 6

While many cases refer to conditions actually feet wide and 4 feet deep was a special

located on a roadway as special defects, some defect); Durham v. Bowie County 135

courts have held that a defect located close S.W.3d 294, 29B8 (Tex.App.i Texarkana

enough to road to present a threat to ordinary 2004, pet.denied; Stambaugh v. City of

users of the roadwayn be a special defeckee White Oak 894 S.W.2d 818 (Tex.App.

Taylor v. Wood County133 S.W.3d 811, 813 Tyler 1994, no writ) (holding that collapsed
(Tex.Appi Texarkana 2004, no pet.)Harris portion of roadway fifteen feet wide and ten

County v. Ciccia, 125 S.W.3d, 749 (Tex.App. feet long was special defect).

Houston [1st Dist.] 2003, pet. denied)(a culvert
yards beyond the roadbs en(d) wha pavedahighwayg ltskict ur n

only land directed traffic was held to be a special muddy excavation that was so severe that a

defect). As reasoned by the dissenting Justices in car going over it at about 15 miles per hour

the Denton County opi ni onwouldiside andl & oaatrayeling & kess shéan o f
roads sometimes stray outside the lines, where 35 miles per hour went out of control, off the
there would be no need formoashoandersrned oVyeénlqt is
certanly not inconceivable that a normal user of McBride, 601 S.W.2d at 552City of San

a road might pull off or leave the edge of a road Antonio v. Schneider 787 S.W.2d 459,

onto the unimproved shoulder for one reason or 466-68 (Tex.Appd San Antonio 1990, writ

another, either intentionally or accidently. In the denied) (wet, slippery road).

ordinary course of driving, hazards like road
debris, livestok and ot her dr i ver s (c)whoroadivaynwith rightturn-only

respect their lanes are often encountered that markings leading into a short road that
require prudent drivers to take advantage of the ended in a culvert where there was no
shoul der , wher e i mpr ov e dwarmng or indicatbm pf the eubsett.indthe
DentonCounty 283 S. W. 3d 329, 3 absende df.roadvayNightinig bt night was a
Dissenting). special defect.Harris County v. Estate of

Cicciag 125 S.W.3d 749 (Tex.Appi
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Houston [1st Dist.] 2003, pet. denied).
There was no indication that the road simply
ended, and no lightingybwhich to see this
at night. While the sudden ending of the
road onto which traffic was directed could
simply have been a nuisance if a car had
become mired in unpaved earth, the culvert
located just beyond the end of road
presented an unusual and unestpd danger

to ordinary users of the designated right turn
lane. ..Id.

(d) In the virtual absence of artificial
lighting, a ditch four feet from the edge of
road surface and adjacent to a street forming
a ATO at which
was aciialp Gity bféoustond.
Jean 517 S.wW.2d 596, 599 (Tex. Civ.
Appd Houston [ 1st
n.r.e.).

(e) An opening in brush alongside a
road, although appearing to be an
intersecting road, was actually only an
opening into a deep arroyo parallel to the
road is a fAspecial
in Chappell v. Dwyer 611 S.W.2d 158
(Tex.Appd El Paso 1981no writ). The
opening had been protected by a barrier in
the past, but it had not been maintained and
was not there at the time of the accident.

(H A traffic signal base, which
extended twentgix inches above the travel
portion of highway, was a special defect.
Andres v. City of Dallas580 S.w.2d 908,
90911 (Tex. Civ. Appd Eastland 1979, no
writ).

() Alarge metal sign lying face down
on lane of road is a special defect as a matter
of law. State of Tex. v. Williams 932
S.W.2d 546 (Tex.App. Tyler 1995, writ
denied) (with per curiam opinion).

(h) Tenrinch drop off along shoulder
of road t hat
re-entering the roadway was a special
defect. State v. RodriguezZ985 SW.2d at
86; Morse 905 S.W.2d at 475. See
Tex. Depranfranspf v. Lopez436

Secretso

anot her

Di st .

def ect o

S.W.3d 95, 105 (Tex.Apf.Eastland

2015)()r e h 6 g o(Awm.r14,u2D1e)d
review denied(Nov. 7, 2014) (summary
judgment evidence raised fact
guesitonquestion whether eddgy@p off was

a special defect.).

()  An 1llinch opening in a sidewalk
caused by a missing meter box cover that
was 20 feet from the curb and 2 feet from a
building was a special defedCity of Austin
v. Rangel| 184 S.W.3d 377, 384 (Tex.Ajp.
Austin 20, no pet. hist.).SeeCity of El
Paso v. Chacqn148 S.W.3d 417, 4223
(Tex.Appi El Paso, pet. denied) (because
pesdetstriaasavalking up thelstreet madl o evalk
on the sidewalk, a condition on sidewalk
could be a special defectBut seeCity of
Bl Pasoy.,Bermal, 986 S.W.2d 640l (Tex.
1999) (hole on sidewalk was an ordinary
defect not a special defect).

Premises Conditions That Have
Been FoundNot to be Special Defects.
according to

(a) Storm flooded road was not a
special defect because it was not unexpected
or unusual in times of heavy rainfkeyes
335 S.W.3d at 608. Flood water two feet
deep across a highway is an obstruction
constituting
Miranda v. State 591 S.W.2d 568
(Tex.Appo El Paso 1979, no writ)(ster
flooding roadway as aspecial defect)
Zachary 824 S.W.2d at 818likewise,
standing water extending from the curb to
the middle of the two eastbound lanes of
traffic, when the right lane was completely
covered with a large amount of water that
was at least three inches deaml at least to
the top of the curb and out just past the
center lane of the left lane, was a special
defect).

(b) Confusing striping caused by old

pr event e dstripesahowirgg throughrthee woin pavement

surface of a detour are not anything like a
roadway obstructionroexcavation and are

not a
at 85455.

di ct a

i s p eCarsoa$99 SIW.2de c t .

aBufisspeci al

0
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as a matter of law, no evidence of
(c) A defective screen that allowed a 6speci al defectd ex
mental patient to escape from a hospital was
not a fi s p e cHillstrom, 598 f ect . 0(g) The leaf spring from a truck,

S.W.2d at 64617. measuring thee inches wide, nine inches
long, and less than a quarter inch thick,

(d) The Galveston Seawall is not a located off the road surface on the shoulder

igeci al defect, o it i s isfirmt augpecigl udefectcHormock§ B84il o n

designed to protect the public from dangers S.W.2d at 417.

of st or rRPaymeallt7é2rS.Wh2d at

473. Even slippery wet algae growth on (h) When there is precipitation

rocks at the base of stairs descending the accompanied by nedireezing temperatures,

Galveston Seawall, causing plaintiff to slip an icy brdge is not a special defect.

and fall, was not a special defect. Kitchen, 867 S.W.2d at 786. Under the

circumstances, ice on the bridge was not
unexpected or unusual. Id.

Blankenship 775 S.W.2d at 439.

(e) A median cut on a city street

creating a dangerous and confusing (i)  Cars legally parked on the street
condition allowing a driver to enter the exit are not special defectsPalmer v. City of
ramp traveling in the wrong direction is not Benbrook 607 S.W.2d 295, 300 (TeLiv.

a fAspeci al editeWazalongd bedppdsEort Worth 1980,
standing conditionvVi | | arreal v. State Depodt

of Highways and Pub. Trans@®10 S.W.2d ()] Depression in a highway where
419, 421 (Tex.Ap@ Dallas 1991, writ asphalt sunk below abutting concrete bridge
denied). A long standing condition cannot was not a special defectSutton v. State
constitute an unexpected or unusual Hi ghwa y54DSVp.Z0 69, 661 (Tex.
condition on the roadway. Id. Dug bad Civ.AppoWaco 1977, writ
weather, the temporary presence of four

inches of water on the highway was not a (k) Reservoir located at the edge of a
special defect as a matter of lawontenot city park was not a special defect because
151 S.W.3d at 753. fidanger is open and

t 0 an Canty 831 8.W.2d at 421.
(  Dicta in Zacharystates that water

on a roadway is not a special defect unless it (h A fully operational motor vehiel
covers more thamalf of all the lanes of making an illegal movement or momentarily
traffic. The defendant argued that the water stopped on a highway is neither a defect in
did not constitute a special defect as a matter the highway premises, nor an excavation or
of | aw. Speci ficall vy, olstuetion & tsimitarecorglitiontState . f
cl ai med: AThe evi denc aurs,8&8aRd 298 @dx. 1994).e See
water did not cover the entirety of one lane Barron 880 S.W.2d at 303 (stalled can o

muchlesswo 0o and A[t] he evi dridge dignoticanstitutéa special defect).
case is that water either partially or totally

covered only one lane of a two lane, single (m) A culvert located twentywo feet

di recti on ddcharyd24 §W.ady . o from the edge of the highway was not a
at 819. In response to these assertions, the special defect because it would not be
Fourteenth Court of Appeals concluded: encountered by ordinary users of the

highway. Payne 838 S.W.2d at 2389;
[1]f either of appel | aaxwdls880sIVd & A6S r{in reaching
constituted the entirety of the their decision, the Austin Court of Appeals
evidence in this case, we would be cited evidence that the culvert had been in
tempted to agree with appellant that,
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pl ace since the
been no reported accidents at the site).

(n)  An irregular oval shaped bump
that was tweanda-half-inches high and
occupied the center of a shoulder ten feet
wide with sufficient space for a bicycle to
travel on either side of the bump was not a
special defect, even for cyclists traveling on
the shoulder of the road Hindman 906
S.W.2d at 4516.

(o) Detour along frontage road that
eventually led to a ninety degree turn was
not a special defect as it was not an
excavation or obstruction and did not impair
a vehicl ebs ability
roadway. State v. Rodrigue®85 S.W.2d at
86.

(p) The alsence of a turn lane or
safety devices is not a special deféds a
Afcondition that i S
per mankeax. 0 Depdt of
Phillips, 153 S.W.3d 121, 123 (Tex.A@p.
Beaumont 2004, no pet.).

(q AOpen and
block that plaintiff hit while riding her
bicycle was not objectively unexpected and
thus, not a special defedtity of Galveston
v. Albright, 2004 WL 2439231 (Tex.Apf.
Houston [14th Dist.] 2004, no pet.).

(1 Embankment at end of extension
was not a special defect because it was not a
condition encountered by normal users of
the roadway. T e x . Depdt of
Andrews 155 S.W.3d 351 (Tex.Apf.Fort
Worth 2005, pet. denied).

(s) Assuming a hole or gap in dur
could be a special defect,-18 inch hole or
gap in the curb did not constitute a special
defect.Porter v. Grayson County, TexX24
S.W.3d 855 (Tex.ApjpDallas 2007, no

pet.).

(t)  Two to three inch change in height
between lanes of roadway is not @esial
defect. City of Dallas v. Reed?58 SW3d at

88

Secretso

195006 s 622.nAlpothole that wass twe incaes tb fowt

inches in depth that could be easily avoided
by the plaintiff bicyclist without going into
the opposing land of traffic was not a special
defect. Paper, 376\8.3d at 76567.

(u) Half to threequarters of an inch of
gravel was not a special defect because it
was not similar to an excavation or
obstruction and did not present an
unexpected or unusual danger to ordinary
users of a roadwayYork Il, 284 S.W.3dat
8474 8 . Al Wl e hold todayé
does not form a hole in the road or
physically block the road like an obstruction
or excaVaki oeddt of Tr

C

t oGutidrreza2@4e $.W.3d 1848 n(Tex. 2009

However, theYork Il decision does suggest,

ind ct a, that fAa sizeabl e
on a roadway could constitute a special

defect. York Il, 284 S.W.3d at 8448.

| o ngs(v)a mMdsevergeerioat doodgaten@m or
T rlacatesl ppproximately three feet off a two

lane road that was not properly secured and
was ponting toward orcoming traffic was
not a special defect where the driver struck

obvi ous dthe @m anly because he lost control of his

car and went off the roaddenton County
283 S.W.3d 329, 332.

(w) A ninety-degree turn in a detour
from a road construction gext was not a
special defect. Rodriguez 985 S.W.2d at
86. SeeYork I, 284 S.W.3d at 8448.

(x) A bulldozer parked eight to ten

T rfeatrofftipe edgevof.the road was not a special

defect because it was not comparable to an
excavation or obstruction amid not pose a
threat to ordinary users of the roadw&ity

of Dallas v. Giraldp 262 S.W.3d 864, 871
(Tex.Appd Dallas 2008, no pet).

(y) A guardrail is intended to mark the
bounds of a roadway and thus as matter of
law does not present a risk to the ordinary
users of the roadway and does not constitute
a special defect. Perches, 388 S.W.3d at
6555 6 . The Supreme Court
predicated upon that fact that driver in
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Perchegan into the guardrail only because If the culvert was a special
he failed to make a turn in accordance with defect, the State owed Payne the
the roadwdyos desi gn. same duty to warn that a private
landowner owes an invitee ....
(i)  Whether the Condition is a That duty requires an owner to
Special Defect is Determined by the use ordinary care to reduce or
Court Not the Jury. eliminate an unreasonable risk of
Whether a contlon is a premise defect harm created by apremises
or a special defect is a question of duty involving condition of which the owner is
statutory interpretation and thus an issue of law or reasonably should be aware.
for the court to decide.
York Il, 284 S.W.3d at 8448.; Payne Payne 838 S.W.2d at 237Eaton however, held
838 S.W.2d at 238State v. Rodriguez985 that a governmental defendant discharges its duty
S.w.2d at 86;Burris, 877 S.W.2d at 298. in the case of a special defect by warning of the
Accordingly, the question of whether or not a  condition. Eaton 573 S.W.2d at&0.
premises condition is a special defect is not E at ovievodd duty is supported by the
submitted to the juryPayne 838 S.W.2d at 238. language of the TCA. Subsection (b) of 101.022
states that the limitation of liability to that of a
(iv) Duty Owed in Case of a |l icensee fNndoedutymooMarnaeppl y t
Special Defect. special defects 0 TEX. TORT CLAIMS ACT 8§

101.022. As explained by the supreme court:
A special defect eliminates the

requirement of actual knowledge before the [T]his proviso of section 18(b)
government occupant is obligated to act. In the [now section 101.022(b)] was
case of a special defect, the plaintiff obtains the meant to enlarge the liability in
status of an invitee. Consequently, the some instances by imposing the
governmental occupant has the duty teeu duty to warnwhen there was a
ordinary care to reduce or eliminate an special defect. Accordingly, we
unreasonable risk of harm of which the defendant hold that ... theCounty had the
knew or reasonably should have know@ity of duty to warn as in the case of the
Dallas v Reed 258 SW3d at 622Eaton 573 duty one owes to an invitee.
S.w.2d at 179York Il, 284 S.W.3d at 847. (duty

to warn of a condition # governmental entity Id. (emphasis addedfeeHorrocks, 841 S.W.2d

should have known or a condition that created an at 417 (the presence of a special defect imposes
unreasonable risk of harm). Therefore, the first the duty of an invitor to warn of or make
question the jury must decide is whether the reasonably safe dangerous conditiomsen it
defendant knewr in the exercise of ordinary care knows of them or could have discovered them

should have discoverethe existence ofthe with reasonable diligence)Seealso Maxwell,
premises defect that represented an unreasonable 880 S.W.2d at 4665 (motorist was warned of
risk of harm. Id.; Horrocks, 841 S.W.2d at 417; culvert by amber reflectors)SeeDurham 135
Eaton 573, S.W.2d 179Seealso Taylor, 133 S.W.3d at 2988 (county discharged its duty by

S.W.3d at 8145 (county had no notice of putting up a wening sign, even though that sign
washout as would give rise to the duty to work). was removed by third parties).

While there is greement that a special Again, the nature of the premises
defect requires the occupant to act based upon controlled and activities that governmental
constructive knowledge, there is a disagreement entities must conduct requires that they be able to
regarding the gover nme ndiséharge theircdutp bynwardisg ofdthet dgfecto f

care in the case of a special defecRayne The supremeaurt inEatonh el d t hat a AfAs)
describes the duty owed in a special defeseca defecto could result from
as follows: other natural disaster, or from the acts of third

persons. Eaton 573 S.W.2d at 179. If a rock

89



SOVEREIGN IMMUNITY & THE TEXAS TORT CLAIMS ACT Chapter 8
or fThe Chamber of Secretso

slide blocks a roadway, or if an earthquake

destroys a bridge, the governmentsnbe able to Payne 838 S.W.2d at 237.

discharge its duty by warning of the dangerous

condition until it can be repaired. Furthermore, The second difference is critical to a
in repairing the damage done by such a natural plaintiff. For a licensee, knowledge of the
disaster it may be impossible to make the condition is a complete bar to his recovanda
premises reasonably safe while construction is licensee must prove and obtain a jury finding that
ongoing. Unless the governmental occupant he waswithout knowledgeof the dangerous
discharges obligations by warning of the  condition in order to recover damagelsl. An

condition, it would face absolute strict liability inviteebds knowledge goes oIl
because it would be impossible to discharge its negligence.ld.
duty.
9. Section 101.022(a): Liability for
(v)  The other exclusions from Premises Defects When the Plaintiff

liability set forth in the TCA apply to Pays for the Use of the Premises.

special defect claims. a. When Has the Plaiiff Paid for the Use

In Perches the court of appeals had found of the Premises?
that the guardrail in question was a special defect The mere payment of a fee related to the
because the roadway abruptly ended, there was a premises does not establish that the plaintiff has
lack of signage showinthe drivers could only paid for the use of the premises. Section

turn one direction, and the possibility that lighting ~ 101.022(a) provides that the licensor/licensee

was insufficient at the time of the accident.  standard of care does not apply wihiee plaintiff

Perches, 388 S.W.3d at 655. The Supreme Court pays for the use of the premiseJEX. TORT

rejected the <court of EpipseAztAd s1 0dn dI2yYgiag . hoMdendgp
r

that the design of the roadway is digtionary be Afor the used of the p
and the TCA provides that governmental entities  litigation. Kitchen 867 S.W.2d at 7887. See
cannot be held liable for discretionary decisions. T e x . Parks &,988 $Wediate Dep
Id. at 65556. 372-374. Thus, inKitchen the Texas Supreme
Court held that the payment of vehicle

(2) The Standards of Liability in registration and licensing fees did not constitute

Special Defects Versus Ordinary payment for the use of a state highwaid.;

Premises Defects Cases. Garcig 817 S.W.2d at 741Garciafurther holds

The central difference between liability that the payment of fuel taxes wast a payment
in ordinary premises cases and special defect for the use of the roadwayld. In Daniels v.
cases is the knowledge of the plaintiff and  Univ. of Tex. Health Sci. Cirthe First District
defendant. As explained by the Texas Supreme Court of Appeals in Houston refused to extend

Court: Kitchen to cover a bus driver at the medical center
injured when she stepped in a hole. 2004 WL

There are two differences 2613282 (Tex.Ap@ Houston [1st Dist.] 2004,
between these theories. The first no pet. h.). The court rej
is that a licensee must prove that that a property owner should not receive more
the premises owver actually protection when one he pays for services is
knew of the dangerous injured than when someone who pays for entry
condition, while an invitee need onto the property is ioyed. Id.
only prove that the owner knew However, the payment of fees for
or reasonably should have services provided at the premises may mean that
known. The second difference is the plaintiff is an invitee. For example, the First
that a licensee must prove that he Court of Appeals held that the payment of
did not know of the dangerous medical charges at a government owned hospital
condition, while an invitee need constituted payment fathe use of the hospital
not do so. premises.Felter, 837 S.W.2d at 2448. Thus, a
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coupl eds payment of hosgetiintoathe parkh & othee creatioraainfacilitt. h a t

a wife injured while visiting her husband was an
invitee rather than a licensee. Similarly, the
Austin court found the fee to entarstate park
was a payment for the use of that premises and

granted the plaintiff status as an invitee in the
park. T e x . Par ks &, 988iSIwed i f
at 37274.

Following Kitchen, section 101.022(a)
will have very limited applications in the case
defects on roadways. Clearly, the payment of
vehicle registration and licensing fees, as well as
fuel taxes, will be insufficient to establish that the
plaintiff has paid for the use of any road on the
state highway systemKitchen 867 S.W.2d at
786:87. Similarly, the payment of supplemental
county vehicle registration fees should not
constitute payment for the use of county or city
roads. UndeKitchen only the payment of a toll
for the use of toll roads could create a situation
where the plaintffwill be considered as having
paid for the use of the particular roadwaSee
id; Tex. Par ks &, 988 S.Wladi f
372-74.

Kitchen also has long reaching
implications when the plaintiff will be considered
to have paid for the use of other typet o
governmental premises. Undéfitchen the
payment of state, county, or city taxes will not
mean that a plaintiff has paid for the use of a
particular government building or property. Only
a fee charged for entry onto a particular premises,
such as the purchase of a ticket to get into a zoo,
museum, gallery, concert hall, or theater, will
mean that the plaintiff must be considered as an
invitee under § 101.022(a).

(1) Section 101.022(a) does not apply
to recreational facilities. As set forth in section
VIl ¢ below, Chapter 75 of the Civitractice and
Remedies Code establishes the standard of care
that landowners, including governmental entities,
owe to persons who use recreational facilities
(such as parks).

Chapter 75 provides that the duty owed
to users of recreational facilities isatrowned to
a trespasser, namely not injuring willfully,
wantonly or through gross negligenc8eeTEX.

Civ. PRAC. & REM. CoDE § 75.002. Chapter 75
sets the standard of care for recreational facilities
even when the plaintiff pays an admission fee to

State v. Shumake 131 S.W.3d 66, 81
(Tex.Appod Austin 2003, pet. filed) af f 6 d,
S.W.3d 279 (Tex. 2006)

b.
e

Duty Owed to Plaintiff That Has Paid for
D ethe &Jse of the Premises.

If the injured person paid for ¢huse of
the premises, then the government owes the
person a duty owed to an invitee on private
property. T e x . Parks &, 98 I
S.W.2d 37274. Therefore, the governmental
entityos duty aactuas ers
constructiveknowledge of a dagerous condition.
Id.; Rawlings v. Angelo State Univ648 S.W.2d
430, 433 (Tex.Ap@p Austin 1983,
n.r.e.). However, the extent of the governmental
defendant 6s duty i s
were a licensee.

dl

As to invitees, an occupier of
property owes a duty to maintain the
D eppetnises in a reasonably safe
condition; a duty of reasonable care to
inspect and discover a condition
involving an unreasonable risk of
harm; and a duty to protect against the
danger andnake safe any defects
to give an adequate warning thereof.
Id.

e

Once again, the governmental occupant
discharges its duty if it warns of the premises
defect. Id.

10. Sections 101.022(a) and 101.060:
Liability for Signs, Signals and Traffic
Control Devies.

Claims involving signs, signals and
traffic control devices are special categories of
premises liability cases to which additional
liability limitations apply under the TCA.
Section 101.022 provides two exceptions to the
basic premises liabilitjcensor duty of care. One
exception for special defects and another for
cases involving the #.
malfunction of traffic signs, signals, or warning
devices as i s required
Section 101.060 states:

Traffic and Rad Control Devices
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(&) This chapter does not apply to a
claim arising from:

(1) the failure of a
governmental unit initially
to place a traffic or road sign,
signal, or warning device if
the failure is the result of
discretionary action of the
governnental unit;

(2) the absence, condition, or
malfunction of a traffic, or
road sign, signal, or warning
device unless the absence,
condition, or malfunction is
not corrected by the
responsible  governmental
unit within a reasonable time
after notice; or

3) the removal or

destruction of a traffic or

road sign, signal, or warning
device by a third person
unless the governmental unit
fails to correct the removal
or destruction within a

reasonable time after actual
notice.

(b) The signs, signals, and wéng

devices referred to in this section are

Secretso

government has breached this duty results in the

claimbs being barred bec
of sovereign immunity.

The term Afconditiono
subsection (2) Arefers t

an

i nadvertent

st

at e

city could be liable for not fixing a red arrow stop
signal that it knew caused problems for drivers
deciding what to do when confronted with the red
arrow. Sparkman v. Maxwell519 S.W.2d 852
(Tex. 1975). Similarly, the failure to replace a
stop sign within a reasonable time of learning that
it had been stolen could be the basis of liability.
City of Ddlas v. Donovan 768 S.W.2d 905,

908909 (Tex.Appd Dallas 1989, no writ). On
the other hand, the fact that a stop sign could be
stolen easily by vandals could not form the basis
of suit under section 101.06QLawson v. Estate
of McDonald 524 S.W.2d 351356 (Tex. Civ.

AppoWaco 1975, writ ref
[ T] he term
in the Act] refers to the

those used in connection with hazards
normally connected with the use of the
roadway?:®

TEX. CIv. PRAC. & REM. CODE ANN. § 101.060

(West 2005).

Section 101.060 does more than simply

def i

cl ai

ne

t he
the absence, condition, or malfunction of a traffic
or road sign, signal, or warning device.
mant 6s

A

failure

19 Section 101.060(c) further provides that:

AThi s

section

does not

Id.

maintenance of a sign or signal

in a condition sufficient to

properly perform the function of

traffic control for which it is
relied upon by thetraveling
public.

This must be so,

inasmuch as there are other

provisions in the

Statute

expressly relieving the State

from liability for claims growing

out of the removal of signs,
signals and devices by third
parties without a reasonable time

for repla@ment after

actual

notice to the State of the

removal.

A[ T] he Texas

Tort

state is liablenly if it has knowledge that a sign

y o0 canmectiomevitht 6 s is_dot performing its functian 0Creek v. Tex.

St at e

(Tex.App. 8 Houston [14th Dist.] 1992, writ

t o deniedg (enapbalsis asided).

t hat

t he

special defectssuch as excavations or roadway

obst
apply
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InTex. Depdt of

liable unless it failed to replace the sign within a
, /0r anrsgpas ovnnabGeaer 2zd me of its fAac

S.W.3d 802 (Tex. 2002), the Supreme Court had stolen. State v. Gonzale82 S.W.3d 322 (Tex.

to determine what

c o nsta0Q2u t la @onzalezfile assuk iwad whetlder t h at

would give rise to liability for a road sign under liability for a stop sign that had been repeatedly

§101.060(a)(2). As noted above,

TCA stolen by vandals was covered by TCA

8101.060(a)(2) provides that a governmental 8101.060(a)(2) or (a)(3). The accident in
entity can be held liable for the condition or = Gonzalezresulted from a stop sign being stolen

malfunction of a traffic sign or traffic control at the intersection of two farto-market roads. It
device if it fails to correct the problem within a was uncontested that TxDOTgrdarly had to
reasonable time after learnitigat the device or replace the stop sign at issue because it was being
signal is not functioning properly.Garza 70 stolen or vandalized so frequently. Because of

S.W.3d at 80708.
The Supreme Court noted

the frequency with which the stop sign was being
that a stolen, the plaintiffs ~ contended that

governmental entity can be held liable under 8101.060(a)(2) controlled the determination of
(a)(2) where the view of a traffic sign or signal is  liability. The plaintiffs argued that because

obstructed, the sign or signal has fallen

down or TxDOT knew the sign was being stolen and

is not functioning, or the sign or signal conveyed vandalized frequently, it had actual notice that the
the wrong traffic controlinformation. Id. at sign was not serving its intended purpose and had
887-08. The Garzas, however, were complaining not made efforts to cure the malfunction within a
about a speed limit sign that was in place and reasonable time aftdraving such noticeld. at
showed the proper speed limit. The Garzas 327-28. The plaintiffs contended that the
contended that the speed limit sign was not highway department was liable for failing to put
functioning properly because its location did not  up additional signs or signals indicating that
cau® cars to slow down far enough in advance of traffic on one of the faramo-market roads should
the school zone it marked. The Supreme Court stop or for failure to prevent vanddtem being
rejected this argument and found that the able to remove the stop signs.

Department of Transportation cannot be liable The Supreme Court rejected the
because the sign correctly displayed the speed pl ai nti ff sé arguments, st a
limit. controls liability inall cases where third persons

Accordingly, under sdions

101.021(2) and 101.060(a)(2),
no 6conditiond
requiring corrective action by
TxDOT. At most, the Garzas
have alleged that TxDOT
improperly set the speed limit in
the area of 45 miles per hour ...

remove a traffic control device or cause that
device not to work.ld. at 32130 . AfThe remov
or destruction of a traffic or road sign ... by a third

w a s persprr [@rmnet hetthe basis of liability] unless the
governmental unit fails to correct the removal or
destruction within a reasonable time [of having]
actual notice [of removal ordes uctTE®.n] . O
Civ. PrRAC. & Rem. CobE § 101.060(a)(3).
Consequently, because the stop sign had been

6t he sour ce of t h eemoeet byevandats, TXDOT could not be held

problem ... isthe setting of the
legal speed limit, not the sign
di splaying that

liable unless it failed to replace the stop sign

within a reasonable time o
I i mi noticeéofthe stop sign being stoletd. at 32930.

There was no evidence that TxDOT had notice

Id. at 808 (quotindBellnoa v. City of Austin894 that the stop sign had been stolen at the time of

S.W.2d 821, 825 (Tex.AppAustin 1995, no the auto accidentd. Therefore, judgment was

writ)).

rendered that the plaintiffs take nothing.
Gonzalez is in accord witlearlier courts of

However, even if the Department of appeals cases on similar issues.
Transportation knows that a sign is bestglen Creekdemonstrates the extent of liability
frequently, the Supreme Court held that it is not  under this section of the TCACreekarose out of
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an intersection collision allegedly caused by a
missing stop sign. There was no allegation or
evidence thathte state had actual knowledge the
stop sign was down. Plaintiff alleged, and the
jury found, that the stop sign had been installed
without enough concrete around the base, thus
creating a dangerous condition likely to result in
its being knocked down, arttat the state had
actual knowledge of this. Following the
reasoning oEstate of McDonaldtheCreekcourt
rejected plaintiffds t
8101.060 could be predicated upon the failure to
install a stop sign with sufficient concretehtold

s 0

Sipes argued that the delay in installing the signal
created liability because the city failed to act
within a fAdreasonable ti
need for the light.ld. The Supreme Court held

that the city cald not be liable because liability
under Section 101.060(a)(2) requires the
preexistence of the signal. The court pointed out
that while an entity may decide to install a traffic
signal at a given location, intervening events may
lead to a decision to thy or cancel installation
hexause yheretate ather mbré imgoitahtiprtonties.u n d e |
Id.

me

The obstruction of a stop sign from view

the sign upright. The Fourteenth Courtof Appeals by trees or branches i s a 0
held that HAdéconditi on6 thebasisoffiability. . property cont ai
in Section 101.021 of the Act does not refer to the
original installation of a stop sign insofar as Accordingly if a city has prior
whether it was imbedded in a sufficient amount notice of such a condin and
of concrete or in aldhol e o ffailssta fefedy sue ncondittbre pt h . 0
The court went on to hold that the plaintiff could within a reasonable time, it may
establish liability in the case of a missing stop be liable under the Texas Tort
sign only by showing that the government had Claims Act.
actual knowledge that the sign was abséght.
Pl aisnthaory ftHat the dangerous Lorig v. City of Mission 629 S.W.2d 699, 701
condition was the negligently installed stop sign, (Tex.1982).SeeTex . Depét .,170r ans p.
and not the downed stop sign, is a variation onthe S.W.3d 840 (Tex ApjpTexarkana 2005, pet.
negligent activity theory rejected iieetch denied) Parker County v. Shankle2003 WL
which was decided by the supreme court after 22026592 (Tex.App.Fort Worth 2003, pet.
Creek In a premises liability @, an denied (vegetation off of county property was a
owner/occupier has potential liability only for a condition affecting stop sign).
dangerous condition that actually causes the
accident. Creekods accidant LwabiddugyedBbhgedheUpodmmp
signés being down, not by fAcect waaly Nohtei csei.gon had
been installed in the first plac&eeid. D AActual Noticed Def

In City of Grapevine v. Sipeshe Texas
Supreme Court addressed a governmental
entityos l'iability
when the entity decides to put a traffic control
device in place but does not do so in a timely
manner. City of Grapevine v. Siped95 S.W3d
689 (Tex. 2006). IBipes a series of accidents at
the intersection of two highways near
construction of a large mall led the city to decide
to install a traffic signalld. The city set a target
date for installing the signal, but the signal was
not actually installed until over a month latéd.
Between the time the signal was to be installed
and the date it was actually installed, Sipes and
her daughter were injured in an accident at the
intersection. Id. Sipes brought suit alleging the
city was liable under Section 101.060(a)(2).

und

Actual notice iginformation concerning
a fact actually communicated to or obtained by a
eity empl@yeet responsiblel forl actihg on( the ( 2 )
information so received or obtainédDonovan
768 S.W.2d at 905, 908.

2)ANoticeo Defi

Notice may be defined as information
concerning a fact actually communicated to a
person by an authorized person, as information
actually derived by him from a proper source, or
else as information presumed by the law to have
been acquired. Presumed infaton is
considered the equivalent, in legal effect, of full

ned.

knowledge. It has also been determined that
ii mputed actual notice car
|l egal consequences as cons
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State v. Norris550 S.W.2d 386, 389 (Tex. Civ. the result of discretionary actions
AppiCopus Chri sti 1977, wr it ofrsadfgovdrnmental unie . ) .

b. Section 101.060 Applies Only if the Palmer 607 S.W.2d at 30@urris, 877 S.W.2d
Defendant ds Empl oy e eas299motbr vdtiioled morGeatarity stopped on the

the Malfunction or Absence. highway was not a special defect).

The standard of liability established by
8101.060 applies only if an employee of the d. Discretionary Signal Placement and the
defendant did not cause or cadbtte to the Texas Manual on Uniform Traffic
absence or malfunction of the traffic control Control Devices.
device. Ramming 861 S.W.2d at 4666. The For a period of time the significance of
Rammingcourt held that this section of the TCA the Texas Manual on Uniform Traffic Control
is applicable only when the absence or Devices (the HAManual 0) i n

malfunction of a traffic sign or signal is the result  uncertain. The Manual was adoptedthy State

of an act 6God, or the result of some third party Highway and Public Transportation Commission

not under the control of the defendant. When a under authority conferred BYRANSPORTATION

traffic signal is disconnected through the actions CoDE 8§ 544.001(West 1999). Section 544.002

of the defendant 6s ag e natthorizésthe StatedDepartmenhod Higpwaygsiandt i f f
does not need to establish that the defendant Public Transportation to place signs conforming

failed to fix or repa the device within a to the Manual o state highways. Id.
reasonable time of learning that the device was Transportation Code 8544.002 also authorizes
absent or malfunctioning.ld. Following the local governmental units to place signs
Rammingdecision, if a traffic sign or signal is conforming to the Manual on highways under
removed, noffunctioning, or otherwise not their jurisdiction. Id.

operating properly as a result of the actiafis Sign applications are either mandatory,

defendant 6s empl oyees, advisdryeon geenissive under the Mamudlhe e | d
liable under a negligence standard for any injuries  Supreme Court has held that even the placement
resulting from the emplfogigne btlsat the nivdanuall pravifies tak e

traffic control device.ld. Afmandatory, 06 is discretion
exemption from liability provided in section

C. Traffic Control Devices Covered by 101.060(a) of the ActSt at e Depdét of Hi
Section 101.060. v. King, 808 S.W.2d 46%Tex. 1991);see Tex.

The signs, signals, and tfiaf control Depé6t of Tr anl85pSW3d351Andr ew

devices to which section 101.060 applies are (Tex.Appi Fort Worth 2005, pet. denied) (neither
those used in connection with hazards normally state nor federal manual waives immunity). The
connected with the use of the roadway, and notto Court noted that the Manual itself declares that it

special defectsPalmemmade this distinction and is no substitute for engineering judgmeand
held that legally parked cars are not special that the statute authorizing adoption of the
defeds: Manual affords the State discretion in placing
traffic control devicesld. at 466. TEX. TRANSP.
We hold that, as a matter of law, CoDE 88 544.001544.002 (Vernon 1999),
a legally parked car and the provided for discretion in the initial placement of
consequences of a narrowed signs. TEX. Civ. PRAC. & REM. CODE ANN. §
passageway, i s a 1101a0804a) (1 Exermpts from liability the initial
normally connected with the use failure to place signs, signals, or warning devices,
of t he roadwayo u n dssuming $e failure is a result of discretionary
101.060 of the Act and therefore action. Villarreal, 810 S.W.2d at 4201.
the City cannot be held liable for Additionally, other traffic gn and signal
faling t o warn of t he fmanuald icdniaioingolanguage similar to the
because its failure to warn was Manual do not override the exemption from

liability created by section 101.068ellnog 894
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S.W.2dat 827 (provisions of the City of Austin property. For local governmental entities other
School Safety Manual that was similar to the than cities, their liability for money damages is
Ma nual ndi @nposes a nodiscretionary limited to $100,000.00 for each person,
duty on t he Cityo). $308,000.@0\foe gach single ocdurcenca of bodily

governmental entity can be held liable for failure  injury or death, and $100,000.00 for each single
to install traffic control devices in accordance  occurrene of injury or destruction of property. A
with the | ocal governmemtaiciepaitypPpédsordabahceyou
law. Sullivan 33 S.W.3d at 1:35 (city could be to a maximum amount of $250,000.00 for each
held liable for failing to operate school zone  person, $500,000.00 for each single occurrence
crosswalk signals in manner consistent with city ~ of bodily injury or death, and $100,000.00 for
ordinance.) each single occurrence dmage or destruction

The protection afforded by TCA to property?® Finally, the liability that may be
8101.060 does not extend to a governmental incurred by an emergency service organization is
entityds duty to war n olinitedtp money damagdsanfaenaxtimsm amountr € p a i
traffic control devices it chooses to install. of $100,000.00 for each person, $300,000.00 for
Section 101.060(c) requires governmental each single occurrence for bodily injusy death,
entities to warn of special defects. Moreover, it and $100,000.00 for injury to or destruction of
requires governmental entities to warn of special  property.

defects even if the decision to place signs, signals Texas courts have upheld the
or traffic control wanings would otherwise be constitutionality of liability limits established by
considered discretionaryMaxwell, 880 S.W.2d the Act. At common law, plaintiffs could not

at 46364. Following this rationale, the Austin bring a tort claim against governmental entities,

court concluded that a governmental entity could  thereforethe liability cap does not violate the due

not rely upon the discretionary act defense process and equal protection clauses of the
established by §101.060(a) when the premis United States and Texas Constitutiofay, 712

condition at issue is a special defed¢t. The S.W.2d at 273Tarrant County Water Control &

court concluded that when a special defect exists, Improvement Dist. No. 1 v. Crossland@81l

there is a Aimandatory d&SwWed427, 39w Bex.App-ort Wartth 2089, def ect

Id. writ denied, revoéd on , @ty bfer gr o
Additionally, while the initial installation Dallas v. Mitchel] 870 S.W.2d 21 (Tex. 1994)

of signs and signals may be discretionary, once SeeUniv. of Tex. Med. Branch v. York808
installed the governmental entity has the duty to S.W.2d 106, 111 (Tex.ApidHouston [1st Dist.]
maintain them under TCA 8101.060(a)(2). 1991),r ev6d on o087h8W2dglirSo und s,
Sullivan, 33 S.W.3d at 1-12. (Tex. 1994). Additionally, the liability cap has
withstood challenges that it deprives plaintiffs of

11. Section 101.023: Limitations on the the right to trial by jury.Ray, 712 S.W.2d at 273.

Amount o f a Go v e r nimgphotdiag the constitutiopadity of the liability

Liability. limitations, the courts point ouhat before the

Section 101.023 establishes four liability ~ enactment of the TCA, governmental units,
capsbasedupo t he gover nment adxceg fortmurticipdities, Wweeeiimmgne from tort
sued. State government liability for money liability. City of Austin v. Cooksey570 S.W.2d
damages is limited to $250,000.00 for each 386, 387 (Tex. 1978). Accordingly, if plaintiffs
person, $500,000.00 for each single occurrence are going to enjoy the benefits of the TCA ythe
of bodily injury or death, and $100,000.00 fora  must also accept the liability limits established
single occurrence of damage to or dedion of therein. Id.

82-83 (Tex. 1997) (J. Hecht, concurring). Thus, a
20 Of the various types of local governmental hospital di strictos liabilit
entities, only municipalities have the higher liability $100,000/$300,000 capd.
cap. Edinburg Hosp. Auth. v. Trevin®41 S.W.2d 76,
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The courts have also interpreted section
101.023 so as to further limit the liability of
governmental units. Ii€ooksey the supreme
court hel d that a
liability is determined by the number of persons
actually involved in the accident, as opposed to
the number of plaintiffs and an intervenor. Only
one individual was involved in the accident that
gave rise to the
maximum liability wa limited to $100,000.00
per person and $300,000.00 per single
occurrence. The court held that:

When one person is injured or killed,
and one plaintiff brings suit, the
applicable limit of liability is
$100,000.00. That limit should not
change simply lmause the deceased
is survived by two or more statutory
beneficiaries under the wrongful
death statute.

The controversy here centers around
whet her the term
statute refers to the person injured or
those persons who suffered a loss as
aresult of the injury to someone else.
We think the clear meaning of the
statute is that it refers to the person
or persons who sustain injury.

Id. at 38788; Whipple v. Deltscheff731 S.W.2d
700, 705 (Tex.AppHouston [14th Dist.] 1987,
wr it reféd n.r.e.).
total recovery, including prejudgment interest,
cannot exceed the liability capVeller v. State
682 S.W.2d 234 (Tex. 1984)york II, 808
S.W.2dat 11112. The statutory cap on award of
damages applies to and limits the recovery of
prejudgment interest even when the plaintiff
makes an offer to settle for the maximum
statutory amount and the offer is rejecteml.
The statutory maximum amount oEcovery
under the TCA, however, does not apply to
recovery of posjudgment interestld.

On the other hand, a governmental
entityds offsets for
reductions for the percentage of negligence
attributable to another party are @alhted from
t he plaintiffds tot al
def endant 6 slrevino 844 5.WRd ay

sui t.

i p eto

Secretso

81-82; Univ. of Tex. v. Nava 701 S.W.2d 71,
72-73 (Tex.AppLEl Paso 1985, no writ). In
Nava t he pl aintiffds

t ot a

g 0 v e r$h6M600.00ahksponsibilitydos thesealamagas m

were assigned 50% to the plaintiff and 50% to the

defendant . The trial

recovery to $80,000.00. The State argued that the

50% reduction should be made from its

maximum tlidbility, $100/6@0.00, lanitihngo unt y O s

plaintiffds recovery to $5

court found that there was no justification for

calcul ating t he of fset
liability cap. Id. Similarly, any adjustments for
contribution for payments made by settling

defendantsi s applied t o t

recovery, not from t

liability cap. Treving 941 S.W.2d at 882.

Accordingly, any reduction for settlements, or

comparative negligence should be calculated

from the pl ainidiNavgd® t ot al

S.W.2d at 72Z/3.

Finall vy, t he TCAOSs
recovery of exemplary damages does not extend
Erapriew@ry n activities fclaims  against

municipalities. Section 101.024 states that the
Act does not authorize the recovery of exemplary
damages for suits brought thereunder. The TCA
does not control suits against municipalities
involved in proprietary activities.Turvey, 602
S.w.2d at 519. Thus, the TCA preserves a
plaintiffdés c¢commmlimitedaw r i
damaged f or negligent act s
engaged in proprietary functiongd.

Fur t mneRikenor27eS.W.2d hae 5184 the nt i f f €
supreme court held that unlimited common law
liability extended to claims for punitive damages
and established a standard for their recovery.
Municipalities can be held liable for punitive
damages as a result of proprietary activities when
the plaintiff proves: (1) the active tort feasor
fengaged i n will ful,
grossly negligent conduct ... [demonstrating] that
the acts givig rise to the claim were committed
with such malice or evil intent, or such gross
negligence as to be equival
(2) the acts were attributable to the municipality

cour

fr

p |

he
he go

pro

g
C

want

cohtroiulght iao ns h oiwi dnegmnti h at, toh
authorized by the municipglovernment or that
they were done 6bona fide i

adithamitg tg actsor the enunibigality ontthie subjectt h e
capich they relatebd .

[
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of ficial policy, meani ng tThe defenset of soe@igneimmunity st 6 s
policy and not the policy ofanindiviu a | o f f i ofte: epplied in cases where the TCA recognizes
Id. at 523. a cause of action, but the plaintiff seeks to hold
the defendant liable under the wrong standard of

VI.  LIMITATIONS ON WAIVER OF liability. In the premises liability context, this

SOVEREIGN IMMUNITY UNDER arises typically irtwo very similar types of cases.

THE TCA The first instance occurs in cases such as

This section of the paper addresses Tennison in which the defect
particular defenses to governmental liability condi ti on, 6 and |iability
aside and apart of establishing that the defendant negligence standard of liabilityTennison 509
was hot negligent or defeating onleraent of a S.W. 2d at 560.uretdlebtablisp| ai nt i

premises liability claim. Generally speaking, the  that the defendant had actual knowledge of the
defenses break down into two different  condition precludes liability. @ The second
categories: (1) those defenses that carry over instance also involves the application of the
from common law; and (2) the special defenses wrong standard of liability. In these cases, such
(or exclusions from liability) created by the TCA asPayne lllandKitchen the plaintiff alleges that
the premises defect consti

A. Common Law Defenses. but in fact it is merely a
1. Sovereign Immunity. Depdt of Hi ghways. and Pub

As set out in Section Il A above, 781 S.W.2d 318 (Tex.AppHouston [1st Dist.]
sovereign immunity remains a defense to both 1989)r ev 6d on 0,83866MW.2d235 unds
suit and liability. Governmental entities continue ( T e x .  Bagn8 20) )Kitthén 867 S.W.2d
to enjoy sovereign immunity from suit and at 784. Again, the failure to obtain a finding of

liability. York, 871 S.W.2d at 4486; Horrocks actual knowledge means the defendant cannot be
841 S.W.2d at 416.SeeCity of Watauga v. held liable.

Gordon 434 SW.3d at 589 (Tex. 2014) These cases hold lessons of critical
(A gl over nment al i mmu n iirmhpprtangedan keoth plaintifis andodefentlamts. tAs

municipalities and other state subdivisions from  plaintiff must make certai there is a waiver of
suit unless the immuniy has been waived by the immunity. Furthermore, a plaintiff must also
constitution or state law.Alexander v. Walker insure that he obtains from the jury all of the
2014 WL 293549, *2 (Tex. 2014A plaintiff has findings necessary to support a judgment against
permission to sue and assert a waiver of immunity the governmental defendant based upon the type
only if liability arises under the TCA or other of defect at issue. If there is any doabtto the

statute.York, 871 S.W.2d at 4486; Horrocks applicable standards of liability, both standards
841 S.wW.2d at 416. SeeCity of Watauga v. should be submitted to the junbeeT e x . Depdt
Gordon 434 S.W.3d at 58ity of Bellaire v. of Transp. v. Cotner877 S.W.2d 64, 667

Johnson 400 S.W.3d 922, 924 (Tex. 2013) (Tex.Appi Waco 1994, writ denied) (whether ice
(unless the TCA creates a waiver of immunity,  on bridge was not a special defect was immaterial
then the suit is barred by sovereign/governmental where pry found for plaintiff licensor/licensee

immunity). Tex. Civ. PRAC. & ReEmM. CODE liability issues).SeealsoZachary 824 S.W.2d at

§ 101.025. As explained by theastland Court 813. Defense attorneys, on the other hand, must
of Appeal s, Al w] hen t hemakeBue td tak€ theaprooeduralAsteps jnecessay s
not apply, i mmu n iGengral i s tosasserl the stanbaed ofrlimiteck liability created
Elec. Co, 795 S.W.2d at 313Maxwell, 880 by the TCA n premises liability cases. Pleading

S.W.2d at 463. Thus, a plaintiff must be able to  sovereign immunity, however, is not sufficient to
point to a clear waiver of immunity, or his suit is perfect a record for appeal. Defense counsel must

barred. Ramming 861 S.W.2d at 4887, make sure that her objections and exceptions are
Valdez 869 S.W.2d at 447Schaefer v. City of sufficient to obtain a reversal on appedbee
San Antonip 838 S.W.2d 688, 691, 693 Payne 838 S.W.2d at23941; Koblizek, 752
(Tex.Appi San Antonio 1992, no writ). S.w.2d at 660.
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2. Exhaustion of Administrative Remedies
Generally, a plaintiff must exhaust his

administrative remedies prior to filing suit. The

requirement to exhaust administrative remedies

may arise as an express prerequisitditmfsuit

or because an administrative agency has

exclusive jurisidiction initially.

Where the Legislature grants an
adminstrative agency sole authority to make an
initial determination, the agency has exclusive
jurisdiction. City of Houston v. Rhule417
S.W.3d 440, 442 (Tex. 2013). Inthose cases, the
plaintiff must exhaust his administrative
remedies before filing suit.ld. Whether the
administrative agency has exclusive jurisdiction
is a question of lawid. A trial court lacks subject
matter jurisdiction where the plaintiff fails to
exhaust administrative remediesld. Thus,
Rhul ebds failure to
compensation settlement to the Division of
Workersé6 Compensation
of subject matter jurisdictionld. at 44243.

Similarly, a plaintiff cannot bring suit
under the Whistleblwer statute unless he
exhausts any available grievance process in
accordance with that statutelarris County 122
SwW3d at 277 (Athat
plaintiff in a Whistleblower action timely initiate
a grievance is a jurisdictional requirent, the
failure of which may be challenges by way of a
pl ea to theTejau$.iUsiv84ct i
SW3d at 792t eatherwood2004 WL 253275, at
*3. In fact, a plaintiff cannot bring suit under the
Whistleblower statute, until he exhausts his
administative remedies before the Human Rights
Commission, if his claim also falls within the
exclusive jurisdiction of the Texas Commission,
City of Wacqg 259 SW3d 156. See alsdlrexas
Commission on Human Rights Aderairie View
A&M Univ. v. Chathg 381 S.W.8 510514 (a
plaintiff must file a timely charge of
discrimination with the THC in order to bring a
discrimination suit under the TCHRA).

There are a few, rare exceptions to the
requirement of exhausting administrative
remedies. The Supreme Court beganopinion
in State v. Fid. & Deposit Co. of Marylangd23,
S.W.3d 309, 310 (Tex., 2007), by stating that a
party must exhaust any administrative remedies
before filing suit. While the court did not hold
that exhaustion of administrative remedies was a

Secretso

prerequisite to filing suit, the holding was based
solely on the fast that the contract at issue was not
subject to mandatory administrative resolution of
the statute. However, the lesson fr@ity of
Waco v. Lopezis that a plaintiff who fails to
exhaust K available administrative remedies
proceeds at the risk of having viable claims
dismissed with prejudice. Sé&ity of Wacq 259
SW3d at 156.

3. In Premises Case; Lack of Ownership or

Control of the Premises.

Premises liability under the TCA is
subject tahe principles of common law premises
liability cases. Accordingly, a governmental
entity is entitled to the defenses a premises
occupant enjoys at common law.

The principle common law defense that

the defense of lack of ownership or control of the

dmemisds.v dlte fitsthrequitementain pramesesr t

liability is proof of
control of the premises. After all, a defendant
cannot be held liable for the condition of real
property if he &cks the authority to inspect and
improve the premisesSeeGunn 887 S.W.2d at

s t a t26152 Agcordinglye a gevgraomestdl éntéy mush a t

own, occupy, or control the premises, or create
the dangerous condition before it can be held
liable for a premise defecCantu, 831 S.W.2d at
425 .®9ealsovela, 703 S. W. 2d at
decedent drowned in water beyond state beach
park). But seeNichols 609 S.W.2d at 5734
(DPS held liable for failure to report to the
Highway Department or to remain at the scene of
awashed out section of roadway three to five feet
wide and three to four feet deep, extending across
the entire highway discovered by two of its
officers).

Cantu exemplifies the requirement that
the defendant must control the premises on which
the defects located. InCanty a child drowned
when he fell into a reservoir. The plaintiffs sued
the City based wupon
adjacent to the reservoir. The park came to the
edge of the reservoir.Canty 831 S.W.2d at
41920. The court focused on the fact that the
child drowned in the reservoir that was not
controlled by the City.Id. at 42425. The San
Antonio Court of Appeals held that because the
child drowned in the reservoir, not the park, the
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premises containing ¢hdangerous condition was
not controlled by the defendantd.; seeGunn
887 S.W.2d at 2552.

Recently, the Fort Worth Court of

Appeals held that f#fAcontrol

the threshold issue in a premises liability case. In
Gunn the defendant tepital moved for, and was
granted, summary judgment based upon an
affidavit which stated
or maintain the premises where Gunn was
i nj urlé at 2»1. In affirming summary
judgment for the hospital, the Fort Worth court
staed A[Jo]Jur review of t
the critical inquiry in a premise liability case does
not focus on occ uwpeathecy,
pr e mild. e€mphdsis added). The Fort Worth
court then turned to the Restatement (Second) of
Torts, 8 328E which establishes the test of
whether the defendant is an owner or occupier of
land based upon whether or not he is a
ipossessor. o

A possessor dandis:

(@) a person who is in occupation
of the land with intent to control it; or

(b) a person Wo is or has been in
occupation ofland with intent to
control it, if no other person has
subsequently occupied it with intent
to control it; or

(c) a person who is entitled to
immediate occupancy of the land if
no other person is in possessiomer
Clawses (a) and (b).

Id. (quoting Restatement (Second) of Torts, 8§
328E (1965)). The Fort Worth court held that a

controlof t he pld. Eimtiosseomitted,
emphasis in original). The Fort Worth court went
on to explain:

We recognize that the phrase
interpreted in Texas to mean the

partyin controlof the premises.
However a party may occupy a

t h a tnot iexerciBed codtrolnovar the wn |

he

cTahsee tlea wm

premises, in whole or in part,

without actually controlling it.

Thereforejnsteadodf focusing on

t he term foccupy?o as
plaintffy aegues wehnmust evieeymi s es i s

t he [defendant 6s]
judgment evidence to determine

if ... it proves that the hospital did

premises.

the power or authority to

b u tmanage, dicect,n tsuparihtend,

restrict, regulate, govern,
administer,or oversee. Further,

oper a

Meweadalrol tohdts d

the meaning of words fo

and iowno ar e
undestood to indicate an ability
to manage and control.

gener a

Id. (emphasis in original, citations omitted).

Thus, the court concluded that in the absence of
controverting evidence, t h
stating that it did not own, operate, or maintain

the premises where the plaintiff was injured,
established itentittement to summary judgment

based upon lack of controld. But seeCouch

v. Ector County860 S.W.2d 659 (Tex.App.El

Paso 1993,

no writ) (reversing summary

judgment where defendant did not prove lack of
control over offroad premise).

B.

1.

Special Stdutory Exclusions to the

Act 6s Waiver of Soverei
As well as common law defenses, the

liability of a governmental entity is subject to the
exceptions provided elsewhere in the TCA.
Therefore, governmental entities can also avail
defendant 6s duty t o wathamseloes ofaefendes foe @xclusiona framh e
premi ses ar i s egsccumenWwityh i fliabilityecreatesl byfiha TiCA.

Section 101.061, Liability for Actions
and Omissions Before and After 1970.
The TCA exempts from liability actions
taken before January 1, 1970.
Afoccupier of pr emi s eexpessly arevidds ¢hatiit does not applyand

The TCA

nor can a governmental entity be held liable for,
acts or omissions that occurred before January 1,

1970. TEX. Civ. PRAC. & REM. CoDE § 101.061
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(Vernon 1997). Section 101.061 bars suits in Pre 1970 immunity extends to the failure
which the plaintiffds pto énprove er@adways,abuildihgs,t and otaeu s e 0 f
action B based upon the design and construction  structures built before 1970. Courts of appeals
of a road completed prior to January 1970. have held that governmental entities cannot be
Shives743SW.2dat71® ur nett v . S heidtliable fbe failihg to add warning signs or
of Highways and Pub. Trans94 S.W.2d 210, signals to roads, bridges, andhet public works
211 (Tex.App. Eastl and 1985, wrcompleted bdfoedl976ld. at.48566) Valdez
SeeCrossland781 S.W.2at 43132 (defendants 869 S.W.2d at 4487; Crossland781 S.W.2d at
could not be held liable where bridge and  431-33;Burnett 694 S.W.2d at 211 (the Highway
reservoir, that allegedly caused the accident, were Department could not be held liable for failing to
designed and construction completed prior to the  modify a median guard fence on a roadway which
effective date of the TCA)But seeTex. Parks & was built before 1970). Thus, section 101.061
Wi | dI i £988 SDAeZul att372 (statannot bars suits based solely upon acts and omissions
be held liable if structure was completed before that occurred before the effective date of the TCA
1970 and remains in the same condition; but 1970 or upon the failure to make improvements

exclusion does not protect entity from liability for thereafter.ld. AiThe act or omi ssi
failure to maintain)City of Tyler v. Likes 962 building of the structure.... Failure to provide
S. W. 2d 489, 501 ( Tex . addifofal gafety(feathiréslared devices afted X970

pre-1970 decision on whether to construct public  does not constitute an act or omission within the
improvements are exercises of governmental meani ng of s e Maxwaln8801 01 . 06
power for which it cannot be held liable, however  S.W.2d at 466.

construction and maintenance of a storm sewer Reviewing the Crossland opinion is
before 1970 was a proprietary for which the City  helpful in understanding theextent of the
could be held liable)City of Fort Worth v. pre-1970 defense to liability. This case arose out
Adams 888 S.W.2d 607 (Tex.App.Fort Worth of an accident involving a boat striking a bridge

1994, writ denied) (city could be liable for across a lake, killing the driver and passenger.
pre-1970 drainage design, because until 1987 the Crossland 781 S.W.2d at 430. The bridge was
design of public works was a proprietary function  designed and built prior to January 1, 1970.
for which cities could be held liable). As Plaintiffs argued that their cause of action was

explained by the Austin Court of Appeals: based on an act or omission that occurred after the
effective date of the TCA, namely the defendant

If the [governmental defendant] 6s failure to take some ac
proves that the culvert was accident. The court rejected this contention by
completed before 1970 and has firstr ei terating that a c¢claim
remained in the same condition claim under the Tort Claims Act for any defect in
since that time, then, as a matter the bridge or reservoir because any such defect
of law, the [governmental would be due to an act or omission that occurred
defendant] is entitled to bef or e Id ata3l. The ForbWorth court
immunityunder section 101.061. then went a to deal with the more difficult

guestion of whether there is a duty to warn or
Maxwell, 880 S.W.2d at 465. Thus, section make safe a dangerous condition resulting from a
101.061 bars suits based solely upon acts and pre-1970 design. The court found that the failure
omissions that occurred before the effective date to take action after 1970 could not form the basis
of the Act or upon the failure to maintaine(, of a claim under the TCA
preserve as was originally constructedy¢iadter.
Tex. Parks &98%b.Wadat372 De p 6 When the bridge and reservoir

Barron 880 S.W.2d at 302Maxwell, 880 were completed the State did not
S.W.2d at 465. provide instructions, lights,

warnings, signs or barriers, so

a. Is There a Duty to Improve or Warn of these omissions occurred before
Premises Constructed Before 19707? 1970. After 1970, the State
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continued to leave undone the
installation of warnings, so the
omissions continued to exist, but
appellees have not identified any
new act or omission that
occurred after 1970.

Id. at 432; Valdez 869 S.W.2d at 4487
(rejecting the argument that the date of the injury
is the date of the act or omission).

Requiring a gogrnmental occupant to
improve and/or warn of defects on premises
constructed before the effective date of the TCA,
would render section 101.061 meaningless.

The Texas Supreme Court has
not settled the question as to
whet her an ilact
means theactual building of a
structure in dispute, including
any warning signs or lighting.
Nevertheless, the appellate
courts that have addressed this
guestion have stated that where
claims concern a structure
constructed prior to the Texas
Tort Claims Act, thestate has
governmental immunity....
Clearly article 101.061 intended
to provide for abolishment of
governmental immunity without
causing havoc. Subjecting the
state to liability for structures
built prior to the act places the
state in an unfair positiorof
trying to analyze every structure
under its control and then
rebuild, redesign and make safe
all of those structures quick
enough in order to protect the
state from liability.

or

Chapman v. City of Houste®39 S.W.2d 95, 99
(Tex.App. Houston [14th Dist] 1992, writ
denied);Valdez 869 S.W.2d at 4487. Seealso
Payne I] 772 S.W.2d at 4738 (while there is a
duty to maintain a structure as it was built, there
is no duty under the TCA to redesign and add new
features to update the old design). In short
requiring postl970 modifications or other
actions would obviate the purpose for section

Secretso

101.061.1d. After all, what would be served by
a provision that precludes liability for structures
built before 1970 when the defendant can be held
liable for faiing to improve the prd970 design?
Seeid.

The courts of appeals have consistently
followed this rationale in refusing to predicate
liability based upon the failure to improve
premises completed before 1970. The following

is a list of cases in whiche¢h pl ai nti ff &s

were held to be barred based upon thel0
defense:

(@) Defendantis not liable for
failing to add lights and warning
devices to bridges constructed
before effective date of the TCA.

o miGCsosslamdn 881 S.W.2d at
431-33.

(b)  Suit could not be based

upon a universityos
a warning track in the outfield of

a baseball field constructed

before 1970. Valdez 869

S.W.2d at 44617.

(c) Defendant could not be
required to add guardrail to
roadway completed before 1970.
Stanford V. St ate
Highways and Pub. Trans$35

S.W.2d 581 (Tex.App. Dallas

1982, wr it refoédd n.

(d) Failure to improve median
fence divider between oncoming
lanes of traffic could not be the
basis of liability for highway
constructed befre 1970.
Burnett 694 S.W.2d at 2112.
See Maxwell, 880 S.W.2d at
466.

b. Post1970 Actions Must Have Caused
the Premises Defect.

When a governmental unit does work
after the effective date of the TCA, courts look to
whether the post970 actions contrilted to the
premise defect in order to determine if liability
can be attached. The fact that some work was
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done after January 1970 does not automatically
waive the defense created by sectd6i.061.
When construction is completed prior to January
1, 190, and where there have not been structural
changes that affected the condition that caused
the injury, the state retains sovereign immunity.
Valdez 869 S.W.2d at 4487. For example, in
Shives the Highway Department did
maintenance work and made sostight design
changes to the street where the accident occurred
after 1970.Shives 743 S.W.2d at 716. The court
found the posii970 work did not cause or
contribute to the accidentd. The El Paso Court
of Appeals held that the actions of which
plaintiffs complained all occurred before the
effective date of the TCA and could not be the
basis of governmental liability.ld.; Maxwell,
880 S.W.2d at 466 (failure to upgrade or improve
the safety features of a culvert during a highway
renovation in 1979 di not constitute an act or
omission occurring after 19705eeBarron 880
S.w.2d at 302 (plaintiff could not point to any
maintenance after the effective date of the TCA
which contributed to the collision)Crossland
781 S.W.2d at 43B4 (plaintiffs could not
identify any actions taken after 1970, thus their
suit was predicated upon acts or omissions which
predated the TCA and were excluded from
liability). Similarly, renovations or work on one
part of a premises did not obligate a govmental
entity to add warning devices and safety features
to another portion of the premisadlaxwell, 880
S.W.2d at 463 (renovations to the roadway did
not obligate the Highway Department to make
improvements in the safety features or warning
devices or an adjacent culvert).

On the other hand, a governmental entity
can be held liable if, after January 1970, it did
work that contributed to the accidentSee
Villarreal, 810 S.w.2d at 421. Furthermore,
actions taken after 1970, may give rise to a
contiruing obligation to act. The Dallas Court of
Appeals has held that once a governmental entity
erects signs or warning devices after 1970, it can
be liable for the negligent construction or
maintenance of those items, regardless of the age
of the roadway wére they were installedd.

C. The Age of the Premises, However, Does
Not Excuse a Lack of Maintenance.

Secretso

Finally, the prel970 defense does not
create a shield from liability for failing to
Amai nt ai no TehRarkp& Wildlifes e s .
De p 8388 S.w.2d e372. All governmental
units have an obligation to maintain property and
to warn of dangerous conditions such as pot
holes, regardless of the age of the structure
involved. Smith v. State716 S.W.2d at 1780;
McBride, 601 S.W.2d at 5568. SeeDavis 988
S.W.2d at 372.

The Davis decision demonstrates how a
governmental entity can be held liable for failing
to maintain a structure built before 1970. 988
S.W.2d at 372. The plaintiff was injured when a
concrete park bench collapsed under him. It was
uncontested that the bench had been built before
1970. However, in December 1991, the
Depart ment &s | egal counsel
inspection of all concrete benches in the park
system and removal of unsafe benches. The
bench in question was identified as anbh
needing replacement, yet was never replaced. The

Austin court hel d that the
eliminate the dangerous condition posed by the
cracks [in the bench] cons

for which the Department could be held liable
under thelrCA. Id. at 373.

At the same time, the duty to maintain is
limited to the work necessary to preserve the
original design. Barron 880 S.W.2d at 302;
Villarreal, 810 S.W.2d at 421Shives 743
S.W.2d at 716;Burnett 694 S.W.2d at 212.
Thus, maintainig property does not require
making improvements to the original design.
Villarreal, 810 S.W.2d at 421Payne 1] 772
S.W.2d at 4758. SeeBurnett 694 S.W.2d at
212.

2. Section 101.055: Immunity For Tax
Collection, Reponding to Emergency
Call or Emergeng Situation and
Provision of Police and Fire Protection.
The TCA recognizes that there are
certain governmental functions that should not be
subject to scrutiny and second guessing by the
courts. SeeTerrell, 588 S.W.2d at 78 Ross V.
City of Houston 807 S.W.2d 336, 3338
(Tex.App. Houston [1st Dist.] 1990, writ
denied). Therefore, the Legislature has provided
that suits cannot be premised upon the assessment
or collection of taxes, or the method of providing
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police and fire protectionSeeDriskill v. State
787 S.W.2d 369 (Tex. 1990)errell, 588 S.W.2d

at 787. This section retains immunity only for the
formulation of policy related to tax collection and
police/fire protection, but not for the negligent
implementation of a policyRyder Integrated
Logistics, Inc, 453 S.W.3d at 29892@etta v.
Rivera 985 S.W.2d 199, 206 (Tex.AppCorpus
Chri sti 1998) revdd on
575 (Tex. 2001); Driskill, 787 S.W.2d at 370;
Terrell, 588 S.W.2d at 787Qrozco v. Dallas
Morning News Inc, 975 S.w.2d 392, 397
(Tex.Appi Dallas 1998, no pet.)Riggs 177
F.R.D. at 405;Ross 807 S.W.2d at 3338;
Poncar v. City of Mission 797 S.W.2d 236
(Tex.Appi Corpus Christi 1990, no writgity of
Dallas v. Cox 793 Sw.2d 701
(Tex.App. Dallas 199, no writ); Robinson v.
City of San Antonip 727 S.W.2d at 40. If the
negligence that is the basis of suit lies in the
formulation of policy, the complaint is with how
police protection is provided, and the City
remains immune from liability. Orozcq 975
S.\W.2d at 397;Riggs 177 F.R.D. at 406.
Accordingly, a governmental body cannot be
held liable for deciding to utilize radar to pursue
speeders, its policy regarding monitoring
extinguished fires, or its policy of inspecting fire
hydrants. Terrell, 588 S.W.2d at 787Ryder
Integrated Logistics, Inc453 S.W.3d at 298928;
Poncay 797 S.W.2d at 23'Ross 807 S.W.2d at
337 38.

This section also retains sovereign
immunity for actions of employees who are
responding to emergency calls or emergency
situatons, so long as they comply with all
applicable laws, or in the absence thereof, do not
act with conscious indifference or reckless
disregard for the safety of other8orregq 964
S.w.2d at 958City of Arlington v. Whitaker
977 S.W.2d 742, 74445 (TexAppod Fort
Worth 1998, pet. denied)fEX. TORT CLAIMS
ACT 8§ 101.055(2). This provision also seeks to
insure that employees and agents providing
emergency care are not second guessaty. of
Amarillo v. Martin, 971 S.W.2d 426, 4381
(Tex.1998)( M To recover
the emergency operation of an emergency
vehicle, a plaintiff must show that the operator
has committed an act that the operator knew or
should have known posed a high degree of risk of

Secretso

serious i njur ylowing)moreT h
than a momentary judgment laps#é requires
showing that the driver has committed an act he
knew or should have known posed a high degree
of risk of serious injury.ld. at 42930; City of
Pasadena v. Kuhn260 S.W.3d 93, 99
(Tex.Appd Houston [Lst Dist.] 2008, no pet.).
When the governmental unit raises the

i's r

amerbemay exgeptiony thedpkintiff Ragithedurddh 3 d

to raise disputed fact issues as to whether the
actions were taken in response to an emergency,
violated applicable lawsnd were recklesCity

of San Antonio v. Hartmar201 S.W.3d 667, 672
(Tex. 2006)T e x . Depbt of Pub
259 S.W.3d 236, 2389 (Tex.Appd Houston
[14th Dist.] 2008, no pet.). Making a routine
traffic stop does not qualify as responding to an
emergency sitation. SeeTexas Dept. of Public
Safety v. Rodriguez 344 S.W.3d 483, 496
(Tex.App. Houston [1st Dist.] 2011, no pet.)
However, pursuingraactively dangerous driver,
such as a motorcyclist operating without lights or
a speeding driver who was making lple lane
changes and disobeying traffic control devjces
may constitute an emergency for purposes of the
emergency exceptiorCity of Hous. v. Collins

515 S.W.3d 467 (Tex. App.Houston [14th
Dist] 2017, no pet) (need to respond to
motorcyclist drivirg without lights and standing
on vehicle was valid emergency for exception);
Texas Depodt of
2451176 (Tex.App ElI Paso May 30, 2014)
revéd on 048h 8.wW.3dgen0o(Ter.d s
2015)

When the provision of emergency
service does not meet the standards established
by a municipal procedures manual or relevant
state rules and statutes, a governmental unit can
be held liable for the actions of its agents and
employees. Mejia v. City of SanAntonio, 759
S.W.2d 198, 19200 (Tex.Appd San Antonio
1988, no pet.). Thus, the provision of emergency,
medical, or other services must meet established
standards. Id. Additionally, where officer
pursuing a suspect did not remove his foot from
hisveh cl edbs accelerator

d a ma g bdoreringpacy Was idistrgected by dunming on his

in-car camera as he entered the intersection and
t hus was not Afully aw
and there was a building to the side of the
direction from which plaitiff was traveling that
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ficreated a sight
of ficerds ability to
intersection he was approaching a fact issue
existed whether the officer was acting conscious
indifference or reckless disregarBonilla, 2014
WL 2451176, at *6. However, where officer was
responding to a call to a scene by his SWAT team
commander he was responding to a call for
emergency service®uested v. City of Houston
440 S.W.3d 23, 285 (Tex.App. Houston [14th
Dist.] 2014, no pet.) See alsoCity of San
Antonio v. Rosenbaun?011 WL 6739583, *3
(Tex.Appd San Antonio Dec. 21, 2011, no pet.)
(mem. op.)(even if officer subjectively did not
believe he was eduty at the time of the accident,
his belief would not change tmature of the call

to which he was responding). Additionally, fact
that an officer was exceeding tollway speed limit
by driving 60 miles per hour, but keep proper
look-out and steered to avoid accident,
established he did not act with conscious
indifference or reckless disregard to others.
Quested v. City of Houstor440 S.W.3d 274,
28586. See, e.q., City of Pasadena v. Kuk60
S.W.3d 93, 98100 (Tex.App." Houston [1lst
Di st . ] 2008, no pet .)
actions in entering intersection Wwitactivated
lights and siren to respond to house fire were not
taken with conscious disregard or reckless
indifference to safety when officer slowed down
before entering intersection and colliding with
plaintiff); Pakdimounivong v. City of Arlingtan
219 SW.3d 401, 41112 (Tex.Appd Fort Worth
2006, pet . deni ed)
were not taken with conscious indifference or
reckless disregard for safety of deceased when no
evidence showed that officers did not care what
happened to decease@)ty of San Angelo Fire
Depot vV, 17H 8.W.8d 695, 70D2
(Tex.Appd Austin 2005, no pet.) (concluding
there was no evidence of reckless disregard for
safety of others when officer drove into
intersection without stopping and witness did not
hear br&es being applied). The mere fact that
governmental employees began responding to an
emergency does not mean all of their actions are
automatically exempt from liability. See
Borregg 964 S.W.2d at 958 (EMS immobilized
Borrego by strapping him to backboard; Borrego,
was later hit by car because he could not get out
of the cards way).

(hol
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backboard and left him in the strelet. Thus, the
City could be held liable for the negligence of the
emergency medical technicianisl.

Governmental entities, however, do not
enjoy immunity from claims arising from tax
collection,or the police and fire protection, if the
Act or other statute creates liability. To illustrate,
a premises liability claim can be brought against
a county for injuries sustained while in a tax
assessor/collector officdDowlearn 489 S.W.2d
at 14647. Likewise, a governmental entity can
be held liable for the negligent operation of a
motor vehicle by a police officer.County of
Brazoria v. Radtke 566 S.W.2d 326, 3289
(Tex. Civ. App. Beaumont 1978,
n.r.e.); Guzman 766 S.W.2d at 860. Mer
importantly though, governmental entities can be
subject to claims brought under other statutes
waiving sovereign immunity. See Cox, 793
S.w.2d at 72@8. TheCox plaintiffs brought
suit under both the TCA and Section 1983 of the
United States Code. hEy were able to maintain
suit under 81983 without regard to any provisions

r e st ramergenay techniciansnwvere mof respondmgyto anvi t h
f u entesgenoybwshernr theyieth Bdrrege eédh the | e s

at

of(tHe @ CAdor defpndant$ lzeing oro dutly potice r 6 s

officers. Seeid.

3. Section 101.062 : Limits on Liablity for
Provision of 91-1 Services
Section 101.062 controls and limits
liability of governemtantalgovernmental entities
that provide 91-1 services. Section 101.062

faippliegto & dlaamt again$t & publie agenty tleac t i o n

arises from an action of an employee of the public
agency or a volunterr under direction of the
public agency and thatvolves providing 91-1
service or responding to al91 emergeny call
only if the action violates a statute or ordinance
applicabl e TEX. CtvhRRAG & t i
REM.CODE ANN. § 101.062(bYEX. CIV.
PRAC. & REM.CODE ANN. § 101.062(b) (West
2011). Under section 101.062, when providing
emergency services, a governmental entity
waives immunity only when the action of its
agents fiviolates a
t o t h e Gullentv.iCiyrof San Antoniol 3
S.W.3d 428, 434 (Tex.Apd.San Aronio 2000,
pet. denied)Fernandez v. City of El PasB876
S.W.2d 370, 376 (Tex.App.El Paso 1993, writ

T h e dehi¢d); FBEX CIVc BRAC.t & REM.GDDE h a t
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ANN. 8§ 101.062(b).

In order to form the basis of a claim under
this section of the TCA, the statutes or ordinances
at issue must set standards of care applicable to
the provision of care or servicesGuillen, 13
S.W.3d at 434; Fernandez876 S.W.2d at, 376
In Guillen, the court concluded that the standard
medical operating predures of the San Antonio
fire department were
statute or ordinance to whickection 101.062
applied. SeeGuillen, 13 S.W.3d at 4334. In
bothGuillen andFernandezhe courts concluded
that the statutes and ordinances pleaded did not
impose affirmative duties on the emergency
responders that were violate8ee Guillen, 13
S.W.3d at 43834 (Medical Practice Act does not
affirmatively impose duty oparamedics to yield
authority to physician as alleged by plaintiffs);
Fernandez 876 S.W.2d at 376 (provisions of
Health and Safety Code and City of El Paso
municipal code pleaded by appellants did not
impose affirmative duty on appellee to respond to
emagency situation within certain period of
time).

i

The Supreme Court
of the causal nexus requirement provides further
difficulties with alleging liability on the basis of
provision of emergency services. Banchez
plaintiffs allegedt hat ci ty perso
adequately respond to al9l call violated city
ordinances setting forth employee standards of
conduct. 494 S.W.3d at 724. On review, the
Supreme Court of Texas did not reach the
guestion of whether the alleged ordinasce
established standards for care that would be
actionable under 101.062(b), but rather decided
that the pleadings did not establish proximate
cause as a matter of lawd. at 727. Given that
many emergency services are only provided
when someone is alreadyt risk of injury or
death, the burden to show that the emergency
service providers are the proximate cause of the
injury will be very high.

4, Section 101.056: Exclusions for
Exercising Discretionary Powers.
Section 101.056 of the Act entitled

iDi scretionary

of

s 0

[The TCA] does not apply to a claim
based on:

(1) the failure of a governmental unit
to perform an act that the unit is not
required by law to perform; or

2) a government al
g u i dte peifomeas @ct orotsifaiuee to maké a n
a decision on the performance or
nonperformance of an act if the law
leaves the performance or
nonperformance of the act to the
discretion of the governmental unit.

TEX. CIv. PRAC. & REM. CODE ANN. § 101.056
(West  2005). The discretiary powers
exemptions, embodied in 8§101.056, extend
policymaking immunity beyond the assessment
of taxes and method of providing policy and fire
protection contained in section 101.055. The
purpose of this exception is to avoid judicial
review of governmetal policy decisions.Loyd,
956 S.W.2d at 12350lden Harvest942 S.W.2d
at 68687; Bennett v. Tarrant County Water
Contmlx and énprovementa Diss. | No.n 1894
S.W.2d at 452. A governmental entity cannot be
held liable for policy decisions, regardless fué t
activity involved. TEX. TORT CLAIMS ACT §
n1A1e0666 Fhe Exaluisioruappdies to ailure to act
and omissions, as well as positive acts of
governments. Bellnog 894 S.W.2d at n.3.
However, fonce a
perform a discretionary act, éhact must be
performed in a
925 S.W.2d at 1490.
Unfortunately, there is no bright line test
for when an activity is a discretionary decision
made at the policymaking level as opposed to
decisions regarding the implemetiva of
policies that are made at the operational level.
Ryder Integrated Logistics, Inc453 S.W.3d at
298; City of Fort Worth v. Gay977 S.W.2d 814,
817 (Tex.Appi.Fort Worth 1998, no pet.). The
courts use different tests for determining if a
decision is a discretionary act and thereby
excluded from the
Stephen F. Austin v. Flynn228 S.W.3d 653

Power s, 0(Texr 2007). dTles courts seek to determine

whet her the plaintiffbs
level decision as opposed to the impdaration
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of policy decisions.ld.; Bennetf 894 S.W.2d at
452. Some courts attempt to focus on whether the
matter requires exercising judgment that is
discretionary, as opposed to carrying out an
obligation mandated by law in which nothing is
left to the discretion of the officer. State v.
Rodriguez 985 S.W.2d at 85City of Lancaster

v. Chambers883 S.W.2d 650, 654 (Tex. 1994);
Loyd, 956 S.W.2d at 124. At the same time, the
exercise of professional judgment does not fall
within the ambient of the disetionary act
protection. Davis 988 S.W.2d at 374 (park
manager 6s decision not
implementation of policy level decision for which
Department could be held liable).

Cases addressing the discretionary
exemption from liability break den into two
categories. The first set of cases addresses
general governmental functions, while the second
focuses on discretion in the design, construction,
maintenance of roadways, bridges, and highways.

a. Discretionary Governmental Decisions.
Governmenth entities cannot be held
liable for policymaking decisions or decisions
made at a policymaking level. They are liable
only for the negligent implementation of policy,
sometimes referred to as operational level

decisions.Flynn, 228 SW.3d653f e x . todbe p 6

Transp. v. Andrewsl55 S.W.3d 351 (Tex.App.
Fort Worth 2005, pet. denied) (citindogayzel
V. Tex.
(Tex.Appi Fort Worth 2001, pet. denied)). The
courts have held that the following decisions are
a reflection of gvernmental policy and,
therefore, cannot form the basis of liability:

De p@btS.Waf 459, #6bn s p

(c) Decision regarding the
training and supervision of
personnel Radtke 566 S.W.2d
at 330

(d) The decision to have a
kitchen in a county jailNorton
v. Brazos 640 S.W.2d 690, 693
(Tex.Appi Houston [14th Dist.]
1982, no writ);

(e) The decision to raise a
speezl imotBednog B¢ 15.8VIRd wa s
at 827;

()  Decisions regarding the

placement of a stop sign, subject

to the provisions of §101.060.

Miller v. City of Fort Worth 893

S.w.2d 27, 382 (Tex.Appi

Fort Worth 1994, pet .
agr.) (citingShives 743 S.W.2d

at 714);

(g) Decision regarding
performng an inquestTarrant
County v. Dobbins919 S.W.2d

at 877;

(h) Decision whether to
retrofit school buses
Signdo ar ms, even i f

are required to have them.
Cortez 925 S.W.2d at 14950;
and

() Decision to have an

@ A universityod6s deci sidowor ©o p ménialchealtha

hold classes in inclement
weather.Univ. of Tex. v. Akers
607 S.wW.2d 283 (Tex. Civ.
App.iFort Worth 1980, writ
reféd n.r.e.);

(b) The decision of whether
or not to purchase insurance for
a city. Westbrook v. City of
Edng 552 S.W.2d 608 (Tex. Civ.
App.i Corpus Christi 1977, writ
reféd n.r.e.);

facility. Marroquin 927 S.W.2d
at 232.

() Decision on whether or
not to add corrosion inhibitors to
a water supply. Loyd, 956
S.w.2d at 124; and

(k) Decisions on timing and
quantity of release of water from
dam or reservoir. Golden
Harvest, 942 S.W.2d at 686;
Bennett 894 S.W.2d at 452.
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Decisions in carrying out policy, however, are not
exempt from liability. Therefore, governmental
units have been held liable for negligent
implementation of policy as illustrated by:

()  Decisions regarding
design of a stage and theater.
Gates 2004 WL 2559937 at *3.

(m) Auditing city records.
City of Roman Forest v.
Stockman 141 S.W.3d 805, 811
(Tex.Appi Beaumont 2004, no

pet.).

@ A police
negligent operation of his patrol
car wtlile pursuing a speeder
causing
Terrell, 588 S.W.2d at 79%ee
Ryder Integrated Logistics, Inc.
453 S.W.3d at 298 (officer
negligently shinning spotlight
and headlights into oncoming
traffic after making a traffic
stop);

(b) A dired or 6s

use a glass as a prop in a school

play. Christilles v. Sw. Tex.
State Univ, 639 S.W.2d 38, 43
(Tex.Appi Austin 1982, writ
reféd n.r.e.);

(c) Operation, wuse, and
maintenance of kitchen
equipment in county jaiNorton,
640 S.W.2d at 63;

(d) The manner in which a
public work is constructed.
Mitchell v. City of Dallas 855
S.w.2d 741 (Tex.AppDallas
1993), a f f 870 S.w.2d 21
(Tex. 1994);

(e) Decision not to remove
cracked park bencibDavis 988
S.W.2d at 374;

pl ainti ff 0 sthe

Secretso

b.

(f)  Failure to maintain public
works.Gay, 977 S.W.2d at 817;
and

(g) Unreasonable delay in
making improvements to traffic
signals or warning devices
approved by city council.
Zambory v. City of Dallas838
S.W.2d 580, 5883 (Tex.App.i
Dallas 1992, writ derd).

(h) Decisions regarding when
and where to run sprinklers on
campus.Flynn, 228 S.W.3d 653.

of f i cTdus,0 swhether something constitutes
discretionary matter is determined by whether it
is a policy level decision or a decision regarding
impfeentatiore ®f. policy made at an
operational level Terrell, 588 S.W.2d at 790.

Discretion in the Design

Construction of Roadways and Other

Public Works.

Twice in 1999 the Texas Supreme Court

made it clear that the design of roads, bridges, and

highways, and decisions regarding improvement
deci si o rofpuble works are policy level decisions under
abotuit Mghwaly design ansl

about the type of safety features to install are
di screti onar y StateV. Migugl
2 S.W.3d 249, 251 (Tex. 1999);e e
Transp. v. Arzatel59 S.W.3d 188 (Tex.ApiEl

A101.056.

Tex.

Paso

for

2004,

such

S. W. 2d at

108

n o nppblic work,
such as a roadway, is a discretionary function
involving many policy decisions,
governmental entity responsible may not be sued
ftatec V. RodBgNEzA8D
S.W.2d at 85see Andrews155 S.W.3d at 358;
Harris Couny v. Demny 886 S.W.2d 330,
33536 (Tex.Appi Houston [1st Dist.] 1994, pet.
denied); Maxwell, 880
government al
roads and bridges, which includes the installation
of safety features such as guardragsd
barricades, is protected from liability by section
101.056(2) of
S.W.2d at 717;Burnett 694 S.W.2d at 212;

Stanford 635 S.W.2d at 582But see Likes, 962

5 0 1-1970wlécisionen c i t y 6

and the

S. W. 2d
entityads

t BhivesT48r t

deci s

Depodt

fDesi

at 4
di sc

Cl ai
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whether © construct public improvements are
exercises of governmental powers for which it
cannot be held liable, construction and
maintenance of a storm sewer before 1970 was a
proprietary for which the City could be held
liable); Adams 888 S.W.2d at 614 (city atd be
liable for prel987 design of public works,
because before the 1987 amendments, design was
a proprietary function for which cities could be
held liable). Specifically, suit cannot be based
upon:

(a) Dangerous condition
arising from the design of a

highway. T e x . Depdt of
v. Ramsey 74 S.W.3d 864, 867
(Tex. 2002).

(b) Dangerous condition that
arises from the
regulation of traffic and parking,
and the width of traffic lanes or
the width of streetsPalmer 607
S.W.2d at 300;

(c) The design of an overpass.
City of El Paso v. Ayoup787
S.W.2d 553 (Tex.ApjpEl Paso
1990, writ denied);

(d) Decision regarding
whether or not to install
guardrails, erect barricade,

warning sign, or similar warning
devices. Barron 880 S.W.2d &a
302; Wenzel v. City of New
Braunfels 852 S.W.2d 97, 98
(Tex.Appi Austin - 1993, no
writ); Stanford 635 S.W.2d at
582; and

(e) Decision on whether to
improve or upgrade a roadway,
or change median barrier.
Crossland 781 S.w.2d at
432-33; Burnett 694 S.W.2d at
212.But seeZambory v. City of

Dallas 838 S.W.2d 580
(Tex.Appi Dallas 1992, writ
denied) (area of potential

109
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liability for negligent
implementation of a design).

(f)  Decision on whether to
add safety devices or warning
signals to a culve located off a
roadway is  discretionary.
Maxwell, 880 S.W.2d at 4684.

() Decision on whether to
raise or lower the speed limit is
discretionary. T e x . Depot
Transp. v.Phillips, 153 S.W.3d

121, 123 (Tex.ApfBeaumont

Tr an s2p04, no pet.);Bellnog 894

S.W.2d at 827;Shives 743
S.W.2d at 715But seeGarza v.
State 878 Sw.2d 671
(Tex.Appi Corpus Christi 1994,

g o v e r nnowrit) {45 mileperhour speed

limit sign misled the public into

believing that it was reasonable
and safe to drive 45

milesperhour whea the speed

was actually excessive for that
portion of the roadway).

(h) Design of roadway
detours.State v. Rodrigue285
S.W.2d at 8586.

()  Decisions regarding
materials to use to warn of
premises defects.Miguel, 2

S.W.3d at 25(1.

() Preliminay approval of
changes to roadway was not a
final decision and entity was
exercising discretion in
determining whether to go
forward with changes and/or the
types of changes to makd.ex.
Depdét of Tr aX®sp.
S.W.3d 808 (Tex.App. i1
Beaumont 208, no pet.).

(k) Decision to widen only a
portion of bridge was
discretionary. Sanchez  v.
MatagordaCounty, 124 S.W.3d

V.

of

Gar
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2003, no pet.).
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Maxwell, 880 S.W.2d at 46£akle v. Tex. Dep t
of Human Sery. 815 S.W.2d 869, 874

(Tex.Appi Austin 1991, writ denied). Only

() Failure to create left turn
lane. Phillips, 153 S.W.3d at

policy level decisions are protected from liability
by section 101.056(2)Maxwell, 880 S.W.2d at
123. 464.

Professional or occupational discretion

applied in the implementationf policy level

Allegations that th governmental entity

decisions is not protected from liability by the

should be interested inAfdustdehgoaafiygyabhedboprammpe:

does not get around the discretionary act
exemption.Crossland781 S.W.2d at 433.

101.056(2).Christilles 639 S.W.2d at 42. In the
Maxwell opinion, however, the Austin Court of

Appeals found that roadway design decisions

Appellees do not identify any
law which required appellants to
warn boaters of the bridge.
Insteal, they argue each
appellant made a policy decision
to warn of danger because each
appellant has posted other
warnings, e.g, clearance signs
on highway bridges. Therefore,
appellees argue the policy
decision was to warn of danger
and the decision not tight the
bridge was an operational one.
Doubtless, the state desires to
make Texas a safer place, but
this general policy goal does not
make the state liable for all
possible failures to warn. The
State will make the civic policy
decisions about the dgas of
State projects such as whether to
include lights in the designd.

Finally, the Supreme
Ramirezmakes it clear that even if the design of
a roadway creates a dangerous condition, there is
no duty to warn of the condition becausalo so
would allow a governmental entity to be held
liable for a discretionary acRamirez 74 S.W.3d
at 867.

C. Decisions Involving the Design of
Roadways Constitute Policy Level
Decisions.

In interpreting section 101.056(2) of the
TCA, the courts have distinguished between
policy level decisions and professional or
occupational discretion involved in the
implementation of policy level decisions.

110

inherently involved policy level decisions that are
exempt from liability under the TCA.

In her first point of error
[appellant] insists that the trial
court erred in granting summary
judgment based on immunity for
discretionary acts because the
Deparme nt 6 s decisions
regarding the placement of the
culvert and its safety features
involve professional or
occupational discretion not
protected by section 101.056(2)
[of the Texas Tort Claims Act].
... We disagree.

Actions involving occupational
or professional discretion are
devoid of policy implications.
Examples include decisions
made in driving a mail truck, ...
or the decisions by drama

C onstnudtod t® use & lglass gther n

than a plastic prop in a university
produdion.

Decisions regarding the design
of a highway and the installation
of safety features, however, do
not fall in this category. It is not
proper for a court to
secondg u e s s t he
decisions that some other type of
marker or safety device would
have been more appropriate ...,
or that the culvert was placed too
close to the highway. To do so
would displace the authority of

agencyo:
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the agency responsible for e. Is There an Obligation to Warn of or
making such decisions. Make Design Defects Safe?
Although there are no cases that address
Contrary t o [ ap p eHisl issnet govdrnmental premises occupants

argument a
as an engineemnay use his or her
skills in designing adequate
safety features for a highway
without subjecting the process to

judicial review as an
occupational or professional
class of agency action. Thus,

even though the Department may
have used engineering expesgtis
and discretion in the planning
and design of the culvert, the
action remains in the informed
discretion of the agency and
exempt from liability under

section 101.056(2) [of the TCA].

Maxwell, 880 S.W.2d at 464.

d. The Duty

Discretionay.

Again, the discretionary act defense does
not excuse a defendant
premises.
premises is a ministerial and ndiscretionary
duty. Te x . Par ks
at 374;Gay, 977 S.\W2d at 817;Sutton 549
S.W.2d at 62. Governmental units will be held
liable for the failure to properly maintain public
roadways. Davis, 988 S.W.2d at 374Gay, 977
S.W.2d at 817; Sutton 549 S.W.2d at 62.
Therefore, a governmental defendant can be hel
liable for potholes on a roadway, even if the
original decision regarding the design of the
premises are exempt from liabilitySeeid .;see
also Sullivan, 33 S.W.3d at 135; Sutton 549
S.W.2d at 62. The nediscretionary obligation of
maintenance, hwever, does not include a duty to
redesign, improve, or add safety features to the
roadway. Crossland 781 S.W.2d at 4334,
Burnett 694 S.W.2d at 2%12. Thus, the
ministerial duty of maintenance requires only the
preservation of the premises as oradip
designed and constructeArzate 159 S.W.3d at
192; Stanford 635 S.W.2d at 582.

to  Maintain _is not

Maintenance of roadways and other

& 988/S.Wkd i f e

fipr of es s isbonldnot be obkgated o warn of or make safe

dangerous conditions resulting from

discretionary acts. It could be argued that
governmental entities should be obligategvarn

of dangerous conditions even if they result from
a discretionary act that is exempt from liability.

Allowing such a claim, however, would void the

purpose of the defense established by §101.056.

Clearly, the purpose of the discretionary act
defeng was to allow governmental entities to
carry out certain actions and conditions without
concern for liability. Allowing liability to be
predicated upon the failure to warn of a condition
resulting from a discretionary act would void the
very purpose oftis section of the TCASeealso
Demny, 886 S.W.2d at 338 6
dissenting). Section 101.056 would be
meaningless if a governmental entity could not be
held liable for the design of a roadway, but could
be sued based upon the failure to wafrthe
width of traffic lanes, or the absence of

guardrails.
6s failure to maintain
f. Determining Whether a Decision Falls

Within the Discretionary Act Exclusion
D d-ird tiability is a Question of Law.

The question of whether an act or
omission is discretionary is a question off lfor
the court to decideSullivan, 33 S.W.3d at 1-34;
Miguel, 2 S.W.3d at 251State v. Rodrigue®85
S.W.2d at 85. Accordingly, many cases involving
discretionary governmental decisions are
resolved through summary judgment.See
Bellnog 894 S.W.2d at 827Maxwell, 880
S.W.2d 46%64; Barron 880 S.W.2d at 302;
Stanford 635 S.W.2d at 582Burnett 694
S.W.2d at 212.

5. Section 101.021: Exclusion From
Liability for Property Damage Resulting
From Premises Defects.
Property damage cannot kerovered in
a premises liability case under the TCA. A
governmental entity is not liable under the TCA
for property damage caused by a premise defect.
Winkenhower 875 S.W.2d at 388DeAnda v.
County of El Paso581 S.W.2d 795 (Tex. Civ.

111
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App.J El Paso 1979no writ). A plaintiff is not
allowed to recover property damage in a premises
liability case regardless of whether the dangerous
condition that caused the damage is characterized
as an ordinary
def echritto 770 S.W.2d at 638.
Winkenhower 875 S.W.2d at 388 (no liability
where property damage was caused by a pothole
in the roadway). Under the TCA, recovery for
property damage is available only when the
property damage is caused by the negligence of a
governmental employein the operation of motor
driven equipment or a motor vehiclel. (vehicle
must be operated by governmental employee or
agent, not the plaintiff)Pruitt, 770 S.W.2d at
639; TEX. TORTCLAIMS ACT § 101.021(1).But
seeMorgan 882 S.W.2d at 490 (goveremtal
entity need not own the motor driven vehicle, it
need only be controlled or directed by a
governmental employee).

6. Section 101.057: Exclusion for Civil

Disobedience and Certain Intentional

Torts.

Governmental units cannot be held liable
for actions &ken in response to large scale civil
disobedience. TEX. TORT CLAIMS ACT
A101.057(a). NnThe
waives governmental immunity for certain
negligent conduct, but it does not waive
immunity for claims arising out of intentional
torts, suctas battery City of Watauga v. Gordgn
434 S.W.3d 589, 5994 (Tex. 2014).

The Act 6s
connected with civil disobedience or riots was
intended to preclude liability for injuries resulting
from efforts to control riots, as well as techude
liability for governmental decisions on how to
control a riot or whether to control it at all.
Terrell, 588 S.W.2d at 7887. Thus, actions
taken in response to a fire started in a jail by a
prisoner were actions in response to civil
disobedienceand injuries resulting therefrom
could not form the basis of suieorbes v. City of
Denton 595 S.W.2d 621, 623 (Tex. Civ. App.
Fort Wort h 1980, wr it
disobedience exclusion was intended to
encompass public commotions involvingrde
numbers of persons acting unlawfully in concert.
Id.; seeCity of Amatrillo v. Langley 651 S.wW.2d
906 (Tex.App.Amarillo 1983, no writ).

premi se

Secretso

Consequently, the actions of two motorcyclists
did not constitute large scale civil disobedience
and the City cold be held liable for its handling
of that matter.|d.

defect or a
a. Section

Intentional Torts Does Not Refer to

Intentional Torts Committed by Thid

Parties.

The scope of
the waiver of immunity for intentional torts has
been the subject of considerable debate and
litigation for the last decade. The debate was
brought to a head when the Fourteenth Court of
Appeals rendered its decisionDelaney holding
that the University of Houston could not be held
|l i able because the
intentional tort (plaintiff was raped by an intruder
in her dormitory room), and the Waco Court of
Appeal s 6 CiyoiWhcorv.dHster that
the City could be held liable because the
empl oyeesd6 negligence
personal property allowed the intentional tort (an
inmate on inmate sexual assault) to occur.
Compare Delaney v. Univ. of Houstgn792
S.W.2d 733 (Tex.AppHouston [14th Dist.]
1990)r e WB8&5&E.W.2d 56 (Tex. 1992) witity

T eok &8/aco V.oHester 809 §.Wiad 80A c810

(Tex.Appi Waco 1990, writ denied).
In the Rusk State Hospitadecision, the

Texas Supreme Court addressed whether a

8101.057(2) precluded a gowenental entity to
be held liable if one of its employees assisted an

excl usi oimmtentanf a psychiatric hospital to commit

suicide. Rusk State HospitaB92 S.W.3d at 99
100. The Supreme Court noted that a person
commits a <c¢crime if t h
promote or assist the commission of suicide by
anot hkrTéaécourt also pointed out that a
person commits a crime if they take actions with
specific intent to inflict harm, such as would be
the case with an intentional tottl. Based on the
fact thatintent was a required element of the
crime of assisted suicide and that acting with
intent to harm would constitute an intentional
tefdd bhe. eourt
that the hospital could be liable for the actions of
an intern who commiéid murder or in assisted a
psychiatric patient to commit suicidéd. at 100.
The SupremeCourtof Texa® s de ci
in Delaney dramatically limited the scope of

112
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A101.057(2) exclusion
sovereign immunity. During her second semester
at the University, Ms. Delaney noticed that an
outside door to her dormitory was broken and that
the door was often propped open to allow entry
into the building. Concerned that the broken door
lock and the practice of propping the door open
would allow intruders easy access to the
dormitory, Delaney and other students repeatedly

complained to the University. The University court

disregarded the complaints and never repairedthe i nt er pr et ati on
argument for two reasons.

First, the court turned to thénited States
Supr eme

lock. One night, an intruder entered the
dormitory through the door with the brexk lock
and while holding Delaney and her boyfriend at

Id. at 59 (emphasis in original).

f r o mortakthied patg.t.0 $W]ewthank v e r

that the more plausible reading
of the provision is that the
tortfeasor must be that the
governmental employee whose
conduct is the subject of the
complaint.

was persuaded to

Courtods i

The supreme
following
and

gunpoint, raped Delaney in her rootal.

Delaney brought various claims against
the University, including claims that it failed to

provision of the Federal Tort Claims Act that
excludes from the waiver of federal immunity
fany claim arising out

provide her a secure residence because it failed to imprisonment. IrBheridan v. U.$487 U.S. 392

repair the bro&n dormitory door lock. The trial
court
summary
was barred by the §101.057(2) exclusion from
waiver of sovereign immunity for intentional

granted t he

judgment

torts. Id. at 58.

(1988), the United States Supreme Court held that

Un i theintentiohaytdrts exclosmn didohot bar fclaims
f i ndi nthat tatose t frorD eHe amegligerice ofc fedeialm

employees in allowing the intentional tort to be
committed.ld. The Texas Supreme Court quoted
a portion of theSheridandecision:

The Supreme Court begds analysis by
focusing on the language of §101.057(2) of the
Act to determine its
waiver of immunity [does not extend] to claims
6ari sing out of assault
i mprisonment, or andg other
at 59; see City of Dallas v. Riverd46 S.W.3d
334, 338 (Tex.AppDallas 2004, no pet.) (no
waiver for use of pepper spray, handcuffs9 K
police service dog). The University contended
that any claim involving an intentional tort was
precluded by 8101.057(2 Id. The supreme
court rejected this construction, saying that it was

The words fany

contained in the Federal Tort

ClaimsbAet]t ateaunqyestionaldlya | s e
broad tereough o dar a@ll claime r t . 6

basedentirely on an assault or
battery. The import of these
words is less clearhowever,

when they are applied to a claim
arising out of two tortious acts,
one of which is an assault or
battery and the other which is the

far too expansive.

We think that
[section 101.057(2)] ... requires a
certain nexus for the provision to
apply. In section 101.057(2), the
nexus is between the claim and

an intentional tort. In essence,
section 101.057(2) excludes
from t he Acf 6s

immunity claimsfor intentional

torts. That section ... does not
state whether the tortfeasor must
be the governmental employee

nar.

mere act of negligence. Id.

(emphasis in original).

out ofo in

The Texas Supreme Court then focused
onthe second basisforej ecti ng t he
argument regarding the
application.

sing

The other reason we reach the
wa i Vv e rconclasion we do is because itis more
consistent with the legal principal that
intentional  conduct intervening
between a negligent actathe result

113
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does not always vitiate liability for
the negligence.

Id. at 60. The court noted that the Restatement
(Second) of Torts, § 448 (1965) provides:

The act of a third person in
committing an intentional tort is
a superseding cause of harm to

another resulting therefrom,
although t he
conduct created a situation

which afforded an opportunity to
the third party to commit such a
tort or crime, unless the actor at
the time of his negligent conduct
realized or should have realized
the likelihood that such a
situation might be created, and
that a third person might avail
himself of the opportunity to

commit such a tort or crime.

Id. Thus the court concluded that to apply section
101.057(2) so broadly

waiver of immunity any claim for injuries

resulting from an i
distinction which the law recognizes when
negligent and intentional acts both contribute to
the occasion of injury. The better view, we
believe, is a constructn of section 101.057(2)

whi ch
the Texas Supreme Court reversed the take

nt enBaea loln@ad

accommodat lgsThus,hi s

Secretso

governmental employees. In the eighth year

since the issuance of tligelaneydecision, the

rationale of the court regarding whether the
gravamen of t he pl aintiff
intentional tort, has been used to allow suits to be
brought against governmental entities even when

the intentional tort was committed by a
governmerdl employee Dillard v. Austin Indep.

Sch. Dist, 806 S.W.2d 589, 592 (Tex.Am@p.

Austin 1991, writ deniedy. Denton County119

act or 6B.3d 38k §a®D0 Btk Girt 1997).But seePetta

44 S.W.3d 575, at Henry, 52 S.W.3d 434, *4.
TheDowneycase arose from the rape of

a jail inmate by an employee of the Denton

County Sheriffds Depart men

at the Denton County jail, Downey was ordered

from her cell to repair a tear in the pants of a

Denton County Sherid,fds De
Adorphus Bell. Bell had asked that his pants be
repaired by Ms. Downey. It was the policy of the
Sheriffds Depart ment t hat

uniforms was done by trustees. The female
officer on duty, Sadler, explained to Bell that
Downey was not a ftrtse. Despite these

a sircumstanees, Sadfert dedidec mot to ltadl hérct 6 s

supervisor, and instead awoke Downey to repair
umoirftor nii.i s Dtoovniegyn d rod
the trustees, but Sadler responded that the trustees
were asleep. Sadler then escorted Dowerey
Bell to a multipurpose room that contained
sewing machinesld.
d i srheimaltiptrposemoom was a room with
access controlled by a door that could be closed

nothing judgment that had been entered based and locked. The room contained a surveillance

upon t he Uni versityods
judgment, because it
weredistinct and separate from the rape that she
suffered. AThe
repair the dormitory door lock and the alleged
breach of contract to provide a secure residence
for Delaney are readily distinguishable from the
i ntrudet 6.s Hadam idtuaer gained
entrance to Del aneyds
broken door and injured her negligently rather
than intentionally, the University could not
invoke section 101.057(2) to avoid liability. We
hold that it cannot do so in theseccimstances
eit hler . o

Foll owing the
in Delaney it appeared that 101.057(2) applied
only to intentional torts committed by

cameia anal was egupped wsthu envoiee ragtivated

f o searity devise. t Thddeewas an tdind Gspgot ic thea i ms

room that could not be viewed from the

Uni v er observatiorswindol,lbig gp@dibe nioritorédonlye  t o

via the video camera at t
Once the door to the multipurpose room was
closed, the voice activated setyrdevice was
the only means for someone outside the
rduftipurposé aaom tot Isteno to gwhat twhse
happening in the room. On the day of the rape,
the voice activated security device had been
disconnected and was not functionind. at 384.

Initially, Sadle remained in the
multipurpose room, but then left locking Bell and

S upr e rewney alane tn éhe roaime Sadkeri cbenked on

Downey and Bell approximately fifteen minutes
later. Sadler did not check on Downey and Bell
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again for an hour and fodfjve minutes. It was subject the City to liability under the Actd. at
during this time that Bell sexually assaulted 805. Specifically, Holder liked her injury to the
Downey. Id. car by alleging that the City was negligent in its

Denton County sought summary supervision and monitoring of Potter and the use
judgment under 8101.057(2) alleging that of his patrol car. Holder relied heavily on the fact
Downey was complaining of an intentional tort  that the patrol car was the instrument that Potter
committed by a governmental employee. After used to stop her and in whitke later assaulted
revi ewing t he Sinignr ia me he&.ddur t 6 s op

Delaneyand the Waco court decision liester The Fourteenth Court of Appeals

the Fifth Circuit rejected this argumentd. at rejected Holderds argument
388. The Fifth Circuitwhel dot matx ubBo vorea ywoese nc | tah em |
was not barred by section 101.057(2) because her regard to the patrol car and the sexual ass&lilt.

claim did not arise out of the assault, butinstead at 807. Al n thisarovasse, t he
out of Sadlerdés negligemaoae.thbheddouvectspewi fciedal lc
pointed out that Sadler violated the customary and t he &érequired causal n

practice of having a trust ené sld;éspealsoidens, 52 8. W.r4840 s pant
that Sadler acknowledged that it was unusual for *4-5 (condition or use of property did not
a guard to request a specific inmate to do repairs, proximately cause sexual assault on plaintiff);
that Sadler left Bell and Downey alone in the  Ryan 88 S.W.2d at 34415.

multipurpose room for almost two hours without Moreover, even where the plaintiff can
monitoring them in any fashion, and that this allege some antecedent negligence that
action was taken at the time when the voice proximately caused the intentional tort, mere
activated security device for the room had been allegations alone will not be sufficient to avoid
disconnected. Id. at 389. Te supreme court entry of a take nothing judgmengeeMedrang
found that as in thelesterc a s e , Downey 88 Savizd atldd. TheMedranocase arises
arose from the antecedent negligence of Sadler from alleged assaults upon the plaintiffs by on
that was a proximate cause of Bell raping duty police officers. d. at 143. The plaintiffs

Downey. Id. The Fifth Circuit found Downey asserted that they were bringing suit based not

could pursue her claim regardless of whether the upon the intentional torts, but rather upon the

person who raped her was or was not a Ci tyods negligent hiring, n
governmental employee. negligent failure to train the officers who

At the same time, courts have found committed the assault. The City moved émd
claims barred where the gravamen of the was granted summary judgment based upon
pl aintiffds suiSeeGonzglesa n sovareggm immunitysbecausen the TCA did not

v. City of El Pasp 978 S.W.2d 619, 6223 waive immunity for suits based upon intentional
(Tex.Appi El Paso 1998, nogp.); Holder, 954 torts. Id. The San Antonio Court of Appeals
S.w.2d at 80@8. Holder was raped by Potter, affirmed the summary judgment holding that the
an onduty City of Houston police officer. Potter pl ainti ff 6 sionsgwitltolt aspecifi@l| | e g at

had pulled Holder over in the early morning hours  factual evidence to support negligent hiring,

for a supposed traffic violation and ordered negligent training, and negligent failure to train

Holder to follow him. Holder followed Potters was insufficient to defeat

he drove his patrol car to a downtown parking summary judgment based upon sovereign

garage. Once there, Potter sexually assaulted immunity. Id. at 14445. See Delaney 835

Holder. Id. at 786. SW.z2da't 60 (Aalthough the [
Holder contended that she was not Court added that the intentional tort exception

bringing suit based upon her having been could not be circumvented merely by alleging

sexually assaulted, b u tthat thegovemment wgs negligent m supeisiigy 6 s

negligence infailing to properly supervise or the employedort feasor, the claim in that case

monitor Potterds wuse o fwenh beyondp suthr aldgatian® yep Harrislo | d e r

contended that the car constituted tangible County v. Cabazg$77 S.W.3d 105 (Tex.App.

personal property, negligent use of which could Houston [1st Dist.] 2005, no pet. h.) (plaintiff
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cannot circumvent intentional tort exception by
couching claim in terms of negligence). Thus, a
plaintiff must be able tdoth plead and prove
actsof negligence that proximately caused their
injury in order to avoid having their suits
dismissed or a take nothing judgment entered
based upon sovereign immunity as retained by
§101.057(2) of the Act.

b. In Determining if the Intentional Tort
Exception Aplies, the Courts May
Consider Whether the Active Tortfeasor
Intended the Injury or Intended the Act or
That Caused the Injury.

Courts of appeal have had to distinguish
between intent to cause injury, as opposed to the
cause of a particular event, in eehining the
scope of A101.057(2)0s
Durbin v. City of Winnsborp135 S.W.3d 317,
32125 (Tex.App Texarkana 2004, pet filed);
Pineda v. City of Houstgnl75 S.W.3d 276
(Tex.App. THouston [1st Dist.] 2004, no pet.).
Durbin arose at of a high speed chase in which
the plaintiffsd son
was intentionally bumped by a police car.
Durbin, 135 S.W.3d at 321. The Durbins brought
suit predicating i
intentionally bumping the motorcle. The city
filed a plea to the jurisdiction on the grounds that
the act of bumping the motorcycle was an
intentional act . The
pleadings and deposition testimony to establish
that having the police car hit the motorcycle was
anintentional act. The plaintiffs opposed the plea
to the jurisdiction on the grounds that the officer
intended to end the chase by hitting the
motorcycle with his car, his actions did not
constitute an intentional torid.

The Texarkana Court of Appeals
explained that 8101.057(2) excludes from
liability under the TCA those actions by a
governmental employee or officer that would
constitute an intentional tortd. The court went
on to note that intending to cause a particular
action was not sufficientot be liable for an
intentional tort. The Texarkana Court held that
the difference between negligence and an
intentional tort is not whether the defendant
intended the act that caused the injury, but
whether the defendant intended to injure the other
persa. Id. at 321. The court noted that, in some

was

abi

Secretso

instances, such as rape or a physical beating, the
intent to cause injury can be established by the
defendant 6s actions.
before the court established that there was a
dispute as to whethéhe officer intended to cause
injury to the motorcycle rider or not, the court
could not find, as a matte
claims were barred by section 101.057(2) and it
was error to grant t he
jurisdiction. Id. at 325. But seePineda 175
S.W.3d 276, 283 (although
have intended their initial actions, they did intend
the ultimate injury and because the focus of
appellantsdé claims 1is
tortious conduct ,is noth e
waived).

However inGordon the Texas Supreme
CGourthélduthat aw excedsive donse dlaimddsedion t y .
an officer putting handcuffs on an arrestee were
barred by the TCAOG6s i
City of Watauga v. Gordor34 S.W.3d 5934.
Gordon brought suit alleging that he was
negligently injured when the arresting officer put
hakdicuffd oa tbo tightld. é'lne Chyifiled ampleat or c y c
to the jurisdiction assert
claim was barred by the intentional tort exclusion
ih the TCA. ldi (Goradon adsérted thab thef offiaere r 0 s
did not commit the torts of assault or battery
because the officer did not intend to injure him.

Id. at5. The Texas Supreme Court rejected this
argumeny. The Colirenoteddhat, pnidea thenTexad f
Penal Code, anassauitc | udes i nten
knowingly caus[ing] physical contact with
another when he or she knows or should
reasonably believe that the other will regard the
cont act a ¢ ab4(dquetingsTexvRen. o
Code Section 22.01(a)). The Court then pointed
out that the plaintiff complained the handcuffs
were too tight and that any person would find the
act of being handcuffed offensivéd.

Bec

de

on t
cit

ntent

s O
tic

[T]he actions of a police officer

in making an arrest necessarily
involve a battery, although the
conduct may not be actionable
because of privilege. The officer
is privileged to use reasonable
force. But a

mistaken or accidental use of
more force than reasonably
necessary to make an arrest still

pol i ce
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t he
goes

arises out ofo
As the saying
such thing as a negligent battery,
since battery is defined to require
an intentional touching without
consent not a negligeotn e . 0

ot 3

Id. (citations ommitted). Accordingly,
the Court held that,
inflict injury is without question an intentional
tort, and many batteries are of this type, a specific
intent to injure is not an essential element of
bate r yld. & 5. Thus, all excessive force cases
are barred because the
constitute assault/battery, and the intentional tort
exclusion bars such claimgd. at 7%

7. Section 101.060: Placement and Repair
of Traffic Control Devies.

As discussed in section VB8 above, the
Act addresses liability based on the failure to
erect road signs, the failure to replace road signs,
and damages resulting from the absence,
condition or malfunction of traffic or road signs
and signal devices. Tligst provision of section
101.060, together with section 101.022(b),
establish that a governmental entity can be held
liable only for the failure to erect and place signs
and signals required by lawlEX. TORT CLAIMS
AcCT 88 101.060, 101.022(b)see State v.
Rodriguez 985 S.W.2d at 85Villarreal, 810
S.w.2d at 421. Subsection (a)(1) of section
101.060 specifically states that liability cannot be
based upon the failure to erect and use
discretionary signs and signafs.

The supreme court has determinedtth
all signs, signals, and warning devices provided
for in the Manual are discretionary and cannot
form the basis of liability. The Manual was
adopted by the highway department under
Transportation Code section 544.001. The
Manual purports to obligate labovernmental

2! Gordon argued that no tort was committed

because he consented to being handcuffed and consent

negates the existance of a to€ity of Watauga v.
Gordon 434 S.W.3d 586, 591Tex. 2014). The
Supreme Court also rejected Gor@onargument
holding that, fiyielding to the assertion of legal
authority ...must be treated as no consent atalld..

Secretso

ubits intthe stgte to hca in ocompliance with its

,terms.h €he Maniakidemtiibes certain signs and

signals as discretionary, while appearing to
mandate the use of other sighdng, 808 S.W.2d
at 466. The supreme court held that other
providons of the Manual establish that its terms
are not mandatory, in a legal sendd. at 466;
Villarreal, 610 S.W.2d at 42Q1. Therefore,

i A Whilentloe Maurtual mnay sigpeac to fequice the nse e n t

or erection of certain signs, it does not establish a
legal standardnder which a governmental entity

can be held liable.King, 808 S.W.2d at 466;
Villarreal, 810 S.W.2d at 421 (holding that the
Marfudl mecely estalslishes oonstructon stanvdards| d
for signs which an entity chooses to erect, but
does not require the erectiohamy signs, signals

or warning devices).

Once a governmental entity chooses to
erect signs or warning devices, it can be held
liable for the malfunction, removal, or destruction
of those items. The erection of signs, signals, or
warning devices, whetheequired by law or out
of the exercise of discretion, creates an obligation
to maintain them and insure they are working
properly. Sullivan, 33 S.W.3d at 1-34; Reyes
v. City of Houston 4 S.W.3d 459, 462
(Tex.App. Houston [1st Dist.] 1999, pet.
denied);Norris, 550 S.W.2d at 38&awson 524
S.W.2d at 351. SeeDonovan 768 S.W.2d at
908909. Thus, the placement of a traffic control
device creates a duty to replace or repair that
device within a reasonable timelefirning that it
is absent or malfunctioning.See Sullivan, 33
S.W.3d 1314; Sparkman 519 S.W.2d at 852;
Donovan 768 S.W.2d at 90809; TEX. TORT
CLAIMS ACT § 101.060.

The issue of whether or not a
governmental entity failed to repair or replace
absent or malfunctioning signs/signals in a
reasonable time, typically comes down to a
guestion of whether the governmental body had
notice of the probleniMcKnight v. Calvert 539

at 5 (quotingProsser & Keeton on the Law of Torts,
121 (5th ed. 1984).

22 The povisions of this chapter do not apply,
however, to special defect§.ex. Civ. PRAC. & REM.
CoDE§ 101.060(c)Adams 888 S.W.2d at 612.
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S.W.3d 447, 4556 (Tex. Appd Houston [1st
Dist.] 2017, pet. filed) (fact issue isted
regarding whether officer patrolling area should
have noticed vegetation obscuring stop sign, and
would thereby support constructive notice);
Miller, 893 S.W.2d at 27, 33See e.g, Garza
878 S.W.2d at 67%Zambory 838 S.W.2d at 582.

The Donowan case has some significant
consequences regarding how a plaintiff can
establish liability for a downed sign or
malfunctioning traffic signal. The Donovans
presented testimony of
made by a passerby after the accideid. at
906:08. This person, who was never identified,
volunteered that days prior to the accident she had
reported to the City that the stop sign was down.
Id. at 906. The Donovans also presented
testimony of four other withesses who estimated
the stop sign was dowfor a period of time
ranging from several days to two or three weeks.
Id. at 909. To refute this testimony, the City
called police officers, sanitation workers and an
engineer to testify regarding: (1) how often the
City employees would be in othrough the
intersection; and (2)
report any problem with traffic control devices.

The engineer also testified that the City
keeps a log of telephone calls regarding missing
traffic signs and that the log contained no calls
conerning the downed stop sign for the six
weeks prior to the accident.ld. The City
apparently argued at trial that if the stop sign was
down, the City would have received immediate
notice of that fact, and that the absence of any
notation to that effectset a bl i shed
of notice. Seeid.

The Dallas Court of Appeals, however,
concluded that the
had notice. The court
witnesses established the absence of the sign for
at least several day The City meanwhile
established that its employees, who have an
obligation to check on and report missing signs,
would have gone through the intersection within
the days preceding the accident. Id.
Consequently, the court of appeals found the
Ci t yténmpts ® defend suits by establishing
procedures for checking on and reporting down
stop signs, helped establish notice once the
plaintiff puts on proof of the absence, destruction,
or malfunction of traffic control devicesd. The

Secretso

Austin  Court of Apeals has held that
§101.060(a)(2) does not require actual notice.
City of Austin v. Lamas 160 S.W.3d 97
(Tex.Appi Austin 2004, no pet.). lhamas a
passenger on a city bus was injured after the bus
failed to observe a stop sign and ran over a dip in
the road. There was evidence that the City had
actual notice that the sign was obscured by
foliage. Distinguishing the language in
§101.060(a)(2) from 8§101.060(a)(3), the court
held that actual notice was not required.

a n A i goveminental d uniu tist givea nac e 0
reasonhle time to replace a missing sign or to
repair a malfunctioning signal only if the
malfunction or absence was the result of
component failure, act of God, or act of a
third-party. Ramming 861 S.W.2d at 465. A
governmental entity may be held stricthabie
for injuries and deaths if the absence or
malfunction of a traffic control device was caused
by its employee d.

A governmental entity cannot defeat a
suit based on the failure to maintain traffic control
devises based the discretionary act deferfse.

cniotedyabowe nsection 10&.@56 df thetAct préclndes g

a governmental entity from being held liable for
discretionary acts. TEX. TORT CLAIMS ACT 8§
101.056. The discretionary act exclusion to
liability is carried over to subsection (a)(1) of
section 101.06 of the TCA. Sullivan 33 S.W.3d

at 1415. Infact, section 101.060(a)(1) expressly
provides that liability for traffic control devices
cannot be predicated upon the initial placement of
signs, signals and warning devices if the failure

t h eto l&vetthatdddes in Iplace Was the result of a

discretionary decision of the governmental entity.
Id. (however a governmental entity can be liable

Ci t y rdailueertothave cordrel depice®irvpéack that bra t

chdnsistent dwith manicipalt brdinangd).a iThet i f
discretionary exclusiorotliability is not included

in subsections (a)(2) and (a)(3) of section 101.060
that provide a governmental entity can be held
liable for the absence, condition, malfunction, or
removal of traffic control devices if it fails to fix

the problem within a re@mnable time after having
notice of the problem.Id. at 14; TEX. TORT
CLAIMS ACT 8§ 101.060(a). Thus, a governmental
entity cannot defend its failure to maintain a
traffic control device based upon the
discretionary act defense set forth in section
101.0% of the TCA. Id. at 141 5
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plaintiffs] are permitted to maintain their be filedwithin six months of the incident without
allegation that the city negligently installed and  the plaintiff having given noticeColquitt v.

mai ntained [the Rey$d ol |BrazonadcCeutywa4 8.9/ .Bd 539, 544, (Tex.
S.W.3d at 462. Moreover, there is no immunity  2010). If suit is filed within six months of the
when the entity exercises its distion in making incident without having given formal notice, then
the decision to install safety devices, but does not the pleading must givehe entity all of the

actually install the device within a reasonable information it would have received had it been

time. Sipes 146 S.W.3d at 280City of Fort given formal notice.ld.

Worth v. Robles 51 S.W.3d 436, 442 The pur pose of t he T (
(Tex.App. Fort Worth 2001, pet. denied). provision is to enable the governmental unit to
Reasonablenssis a question of fact precluding investigate while the facts are fresh and the

summary judgmentSipes 146 S.W.3d at 280. conditions are substantially silewi in order to

guard against unfounded claims, settle claims,

8. Section 101.101: Exclusion From and prepare for trialCathey v. Booth 900

Liability Unless the Governmental Entity S.w.2d 339, 341 (Tex. 1995) (per curiam);

Has Notice Within Six Months After the Colquitt v. Brazoria County324 S.W.3d at 544;

Incident Occurred. City of Houston v. Torres621 S.W.2d 588, 591

Subchapter D of the TCA provides the (Tex. 198); Gar ci a V. Tex. Depobt
procedues for bringing suit. Under the Code Justice 902 S.w.2d 728, 731
Construction Act, compliance with the statutory  (Tex.App. Houston [14th Dist.] 1995, no writ);
prerequisites to any statutory cause of actionisa McDonald v. State 936 S.W.2d 734, 738
jurisdictional prerequisite to suit, at least against  (Tex.App. Waco 1997, no pet.Putthoff 934
the State. TEX. Govar CobDE § 311.034. The S.W.2d at 163Bell v. DallasFort  Wor t h Reg
most important of hese procedures is the Airport Bd., 427 F. Supp. 927, 929 (N.D. Tex.
requirement that a governmental entity receive 1977). Notice also aids governmental entities in
prompt notice of t he p managmng iahd &aentroliny athemn. financesn t h e
absence of notice, the governmental entity Colquitt 324 S.W.3d at 543.
maintains all of its common law immunities.
Putthoff 934 S.W.2d at 173 . Accordingly, formal notice must apprise

In 2004, the Texas Supreme Court held the defendant of the injury, and the time, manner,
that the notice of claim was not a jurisdictional  and place of the incidentld. A letter from a

prerequisite for bringing suit under the TCA. lawyer that enclosed a copy of a police report that
Univ. of Tex. Sw. Med. Ctr. v. Loutzenhisd”40 provided all the information required by the
S.W.3d 351, 36B6 (Tex. 2004). In 2005, the statute as well athe notation that plaintiff broke
Legislature amended seamti 101.101 of the TCA her arm when she slipped on water in a school bus

making the giving of notice a requirement to  was sufficient formal notice. Tejano Citr. for
establishing the court 6Gnyt.j @Goncerssd In@ tvi Olvera20lds Whear t h
case. Univ. of Tex. Sw. Med Ctr., v. Arancihia 4402210, *45. See also San Antonio Water Sys.
324 S.W.3d 544, 546 (Tex. 2010). While the v. Smith 451 S.W.3d 442, 4532 (leter from
amended version of section 101.101 does not lawyer stating his client was hurt when she feel
state that it is retroactive, the Supreme Court has into hole with exposed pipes and stating a
held that the requirement to give notice in order demand would be sent when details of her injuries
to establish jurisdiction is retroactive to suits filed  were known was sufficient to give rise to need to
before the amendments came into effelct. at investigate). In the absence of notice within six
548. monts, plaintiff is precluded from bringing suit.
A governmental unit must have actual or ~ State v. McAllistey 2004 WL 2434347
formalnotice of the accident giving rise to the suit ~ (Tex.Appi Amarillo 2004, pet. deniedRath v.

within six months of its occurrencelEX. TORT State 788 S.W.2d 48 (Tex.AppCorpus Christi
CLAIMS AcT8§ 101.101. Notice is a jurisdictional 1990, writ denied).
prerequisite to the bringing of suit under the TCA. While actual notice will substitute for

Arancibig 324 S.W.3d at 46. However, suit can formal notice, actal notice is effective only if the
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