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THE PROPRIETARY- 
GOVERNMENTAL DICHOTOMY IN 
BREACH OF CONTRACT CASES 
 

Since 2016, the Texas Supreme Court has issued 
two opinions—both arising from the same underlying 
lawsuit—defining the scope of immunity for 
municipalities in breach of contract claims: Wasson 
Interests, Ltd. v. City of Jacksonville, 489 S.W.3d 427 
(Tex. 2016) (“Wasson I”) and Wasson Interests, Ltd. v. 
City of Jacksonville, No. 17-0198, 2018 WL 2449184, 
at *1 (Tex. June 1, 2018) (“Wasson II”). This article 
extracts the key holdings of Wasson I and II and flags 
future cases to watch on the issue. 

 
I. WASSON I ADDRESSED THE 

APPLICATION OF THE PROPRIETARY-
GOVERNMENTAL DICHOTOMY IN 
BREACH OF CONTRACT CASES.  
Texas courts have long held that municipalities are 

immune from torts committed in the performance of 
their governmental functions, but not their proprietary 
functions. See Tooke v. City of Mexia, 197 S.W.3d 325, 
343 (Tex. 2006). This distinction is sometimes called 
the proprietary-governmental dichotomy. See Wasson I, 
489 S.W.3d at 430. 

Until recently, it was unclear whether the 
proprietary-governmental dichotomy applies only to 
tort claims or to breach-of-contract claims as well. In 
Wasson I, the Texas Supreme Court finally resolved the 
issue. Id. Wasson I contains three key holdings. 

 
A. Wasson I Holding #1: The proprietary-

governmental dichotomy applies to breach of 
contract claims, as well as tort claims. 
The most important holding from Wasson I is that 

the proprietary-governmental dichotomy applies not 
only to tort claims against municipalities, but also to 
contract claims. Wasson I, 489 S.W.3d at 434.  

 
B. Wasson I Holding #2: Chapter 271 does not 

abrogate the proprietary-governmental 
dichotomy. 
Wasson I also addressed how the dichotomy 

interacts with Chapter 271 of the Texas Local 
Government Code. Section 271.152 waives sovereign 
immunity from some contract claims. It provides:  

 
A local governmental entity that is authorized 
by statute or the constitution to enter into a 
contract and that enters into a contract subject 
to this subchapter waives sovereign immunity 
to suit for the purpose of adjudicating a claim 
for breach of the contract, subject to the terms 
and conditions of this subchapter. 

TEX. LOC. GOV’T CODE § 271.152. Before Wasson I, it 
was unclear whether Chapter 271 alone governed 
immunity in contract cases, or whether it operated 
alongside the common-law dichotomy. 

In Wasson I, the Texas Supreme Court rejected the 
argument that Chapter 271 abrogated the common-law 
dichotomy. 489 S.W.3d at 437. Rather, the court held, 
“the dichotomy is applied to determine whether there is 
immunity in the first instance, while Chapter 271 acts to 
waive already existing immunity in certain 
circumstances.” Id. 

Practically speaking, Wasson I sets forth a two-step 
process for determining the applicability of immunity in 
contract cases against municipalities. Id. at 435. In the 
first step, the court must determine whether immunity 
exists by asking whether the function is governmental 
or proprietary under common law. If the function is 
proprietary, there is no immunity. If the function is 
governmental, then there is immunity, and the court 
must proceed to step two. Id. In the second step, the 
court must determine whether immunity has been 
waived by Chapter 271. Id. at 435, 437. 

 
C. Wasson I Holding #3: In a contract case, the 

Texas Tort Claims Act can be used to determine 
whether a function is proprietary or 
governmental. 
In concluding that the dichotomy applies to 

contract claims, Wasson I acknowledged that  
“determining which functions are proprietary and which 
are governmental is not always a cut-and-dried task.” Id. 
at 438. The court advised that courts making this 
determination should be guided by the Texas Tort 
Claims Act (“TTCA”), even though the TTCA does not 
directly apply in contract cases. Id. at 439. 

The TTCA generally defines governmental 
functions as those “that are enjoined on a municipality 
by law and are given it by the state as part of the state’s 
sovereignty, to be exercised by the municipality in the 
interest of the general public.” TEX. CIV. PRAC. & REM. 
CODE § 101.0215(a). The TTCA then provides a 
lengthy, non-exclusive laundry list of functions deemed 
governmental:  

 
(1) police and fire protection and control; 
(2) health and sanitation services; 
(3) street construction and design; 
(4) bridge construction and maintenance and 

street maintenance; 
(5) cemeteries and cemetery care; 
(6) garbage and solid waste removal, collection, 

and disposal; 
(7) establishment and maintenance of jails; 
(8) hospitals; 
(9) sanitary and storm sewers; 



The Proprietary-Governmental Dichotomy in Breach of Contract Cases Chapter 17 
 

2 

(10) airports, including when used for space 
flight activities as defined by Section 
100A.001; 

(11) waterworks; 
(12) repair garages; 
(13) parks and zoos; 
(14) museums; 
(15) libraries and library maintenance; 
(16) civic, convention centers, or coliseums; 
(17) community, neighborhood, or senior citizen 

centers; 
(18) operation of emergency ambulance service; 
(19) dams and reservoirs; 
(20) warning signals; 
(21) regulation of traffic; 
(22) transportation systems; 
(23) recreational facilities, including but not 

limited to swimming pools, beaches, and 
marinas; 

(24) vehicle and motor driven equipment 
maintenance; 

(25) parking facilities; 
(26) tax collection; 
(27) firework displays; 
(28) building codes and inspection; 
(29) zoning, planning, and plat approval; 
(30) engineering functions; 
(31) maintenance of traffic signals, signs, and 

hazards; 
(32) water and sewer service; 
(33) animal control; 
(34) community development or urban renewal 

activities undertaken by municipalities and 
authorized under Chapters 373 and 374, 
Local Government Code; 

(35) latchkey programs conducted exclusively on 
a school campus under an interlocal 
agreement with the school district in which 
the school campus is located; and 

(36) enforcement of land use restrictions under 
Subchapter E, Chapter 212, Local 
Government Code. 

 
TEX. CIV. PRAC. & REM. CODE § 101.0215(a). 

The TTCA’s list of proprietary functions is much 
shorter. The TTCA defines proprietary functions as 
“those functions that a municipality may, in its 
discretion, perform in the interest of the inhabitants of 
the municipality.” TEX. CIV. PRAC. & REM. CODE § 
101.0215(b). The TTCA then provides a non-exclusive 
list of three proprietary functions: 

 
(1) the operation and maintenance of a public 

utility; 
(2) amusements owned and operated by the 

municipality; and 

(3) any activity that is abnormally dangerous or 
ultrahazardous. 

 
TEX. CIV. PRAC. & REM. CODE. § 101.0215(b). 

The court did not decide in Wasson I whether the 
function in that case was governmental or proprietary. 
Instead, it remanded so that the court of appeals could 
determine “whether the . . . contract was entered into in 
the city’s proprietary or governmental capacity.” 
Wasson I, 489 S.W.3d at 430. 

 
II. WASSON II CLARIFIED THE RULES FOR 

DETERMINING WHETHER A FUNCTION 
IS GOVERNMENTAL OR PROPRIETARY. 

A. After Wasson I, intermediate courts of appeals 
struggled to distinguish between governmental 
and proprietary functions in contract cases.  
After Wasson I was decided, Texas courts grappled 

with whether to categorize functions as governmental or 
proprietary in contract cases. Not surprisingly, given the 
lengthy TTCA list of governmental functions, the vast 
majority of these cases held that the municipality’s 
function was governmental. See City of San Saba v. 
Higginbotham, No. 03-17-00408-CV, 2018 WL 
2016463, at *3 (Tex. App.—Austin May 1, 2018, no pet. 
h.) (mem. op.); Castle v. City of Victoria, No. 13-17-
00013-CV, 2018 WL 1755816, at *3 (Tex. App.—
Corpus Christi Apr. 12, 2018, no pet. h.) (mem. op.); 
Dallas/Fort Worth Int’l Airport Bd. v. Vizant Techs., 
LLC, No. 05-17-00090-CV, 2017 WL 6627542, at *3 
(Tex. App.—Dallas Dec. 15, 2017, pet. filed) (mem. 
op.); City of San Antonio v. Hays St. Bridge Restoration 
Grp., No. 04-14-00886-CV, 2017 WL 776112, at *6 
(Tex. App.—San Antonio Mar. 1, 2017, pet. granted) 
(mem. op.); City of Tyler v. Owens, No. 12-16-00128-
CV, 2017 WL 3499949 (Tex. App.—Tyler Aug. 16, 
2017, pet. filed) (mem. op.); Jamro Ltd. v. City of San 
Antonio, No. 04-16-00307-CV, 2017 WL 993473, at *4 
(Tex. App.—San Antonio Mar. 15, 2017, no pet.) (mem. 
op.); Wasson Interests, Ltd. v. City of Jacksonville, 513 
S.W.3d 217, 219 (Tex. App.—Tyler 2016, pet. granted). 

Far fewer cases have found that functions are 
proprietary. See Wheelabrator Air Pollution Control, 
Inc. v. City of San Antonio, 489 S.W.3d 448, 453 (Tex. 
2016); City of Dallas v. Trinity E. Energy, LLC, No. 05-
16-00349-CV,  
2017 WL 491259 (Tex. App.—Dallas Feb. 2, 2017, pet. 
filed) (mem. op.); and Exide Techs. v. City of Frisco, 
No. 4:17-CV-311, 2017 WL 7731219, at *6 (E.D. Tex. 
Nov. 27, 2017), report and recommendation adopted sub 
nom. Exide Techs. v. City of Frisco, No. 4:17-CV-311, 
2018 WL 580216 (E.D. Tex. Jan. 29, 2018). 

In their analyses, courts repeatedly confronted the 
same question: what determines whether the function is 
governmental or proprietary—the facts surrounding the 
formation of the contract, or the facts underlying the 
alleged breach of the contract? 
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Most courts of appeals applying Wasson I 
concluded that they should look to the actions 
underlying the alleged breach. See, e.g., City of Tyler, 
2017 WL 3499949, at *5 (“[W]e focus on the acts 
forming the basis of the suit,” not the execution of the 
underlying contract.); Exide Techs., 2017 WL 7731219, 
at *5 (“[W]hat is relevant is whether the City’s actions 
underlying the claim are governmental acts entitled to 
immunity, not whether the City exercised any 
governmental function in entering into the contract, or 
whether any part of the contract implicates any 
governmental function.”).  

In practice, however, courts sometimes looked 
beyond the actions underlying the breach to consider the 
type of governmental entity involved or the 
circumstances surrounding the underlying contract. See, 
e.g., Vizant Techs., 2017 WL 6627542, at *3 (looking to 
the type of governmental entity—an airport—which 
contracted for services). 

The Texas Supreme Court recently resolved this 
issue in Wasson II, 2018 WL 2449184, at *1.  

On remand from the Texas Supreme Court, the 
Tyler Court of Appeals held in Wasson II that the 
function at issue was governmental. The Texas Supreme 
Court disagreed, and in so doing, provided further 
guidance for determining whether a function is 
governmental or proprietary. Once again, the opinion 
contains three key holdings: 

 
B. Wasson II Holding #1: The proper question is 

whether the municipality was engaged in a 
governmental or proprietary function when it 
entered into the contract. 
Departing from the approach taken by most 

intermediate courts of appeals, the Texas Supreme 
Court held that the relevant action for determining 
whether a function is governmental or proprietary is the 
formation of the contract. 

The court held: “[T]o determine whether 
governmental immunity applies to a breach-of-contract 
claim against a municipality, the proper inquiry is 
whether the municipality was engaged in a 
governmental or proprietary function when it entered 
the contract, not when it allegedly breached that 
contract. Stated differently, the focus belongs on the 
nature of the contract, not the nature of the breach. If a 
municipality contracts in its proprietary capacity but 
later breaches that contract for governmental reasons, 
immunity does not apply. Conversely, if a municipality 
contracts in its governmental capacity but breaches that 
contract for proprietary reasons, immunity does apply.” 
Wasson II, 2018 WL 2449184, at *5. 

 
C. Wasson II Holding #2: A function is not 

governmental merely because a city’s 
proprietary action touches upon a 
governmental function.  

The Texas Supreme Court also clarified that 
governmental functions do not operate as trump cards 
when both proprietary and governmental functions are 
implicated.  

On remand after Wasson I, the Tyler Court of 
Appeals held that if there are “mixed” governmental and 
proprietary functions, the entire function will be treated 
as governmental. Wasson, 513 S.W.3d at 221. The 
Texas Supreme Court rejected this approach. Wasson II, 
2018 WL 2449184, at *7.  

The court emphasized that a city’s proprietary 
action will not be deemed governmental merely because 
it touches on a governmental function. Id. A city’s 
proprietary action is deemed governmental only if it is 
“essential to the city’s governmental actions.” Id. 

 
D. Wasson II Holding #3: Several factors are 

relevant to whether a function is governmental 
or proprietary.  
Wasson II set forth four factors that courts should 

consider when determining whether a function is 
governmental or proprietary. Id. at *5. 

First, courts should consider whether the city’s act 
of entering into the contract was mandatory or 
discretionary. Id. Functions that are mandatory tend to 
be governmental, while functions that are proprietary 
tend to be discretionary. Id. at *3, 6. 

Second, courts should consider whether the 
contract was intended to benefit the general public or the 
residents of the city. Id. at *5. Generally, governmental 
functions are performed primarily for the benefit the 
general public, while proprietary functions are 
performed primarily for the benefit of the city’s 
residents. Id. at *6. 

Third, courts should consider whether the city was 
acting on the state’s behalf or its own behalf when it 
entered into the contract. Id. at *5. Governmental 
functions are those in which a city acts as a branch of 
the state, rather than on its own behalf. Id. at *7.  

Fourth, when governmental and proprietary 
functions are mixed, courts should consider whether the 
city’s act of entering into the contract was sufficiently 
related to a governmental function to render the act 
governmental. Id. at *5. As noted above, a city’s 
proprietary action may be treated as governmental only 
if it is “essential to the city’s governmental actions.” Id. 
at *7. 

 
III. OPEN QUESTIONS REMAIN. 

Wasson I and II resolved several questions 
pertaining to application of the governmental-
proprietary dichotomy in breach of contract cases, but 
many other questions remain unanswered. Interested 
practitioners should keep an eye on the following cases, 
which are making their way through the Texas Supreme 
Court pipeline:  
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• City of San Antonio v. Hays St. Bridge Restoration 
Grp., No. 04-14-00886-CV, 2017 WL 776112 
(Tex. App.—San Antonio Mar. 1, 2017, pet. 
granted) (mem. op.) (briefing on the merits is 
complete); 

• City of Dallas v. Trinity East Energy, LLC, No. 05-
16-00349-CV, 2017 WL 491259 (Tex. App.—
Dallas Feb. 2, 2017, pet. filed) (mem. op.) (briefing 
on the merits is complete); 

• City of Tyler v. Owens, No. 12-16-00128-CV, 2017 
WL 3499949 (Tex. App.—Tyler Aug. 16, 2017, 
pet. filed) (mem. op.) (petition phase); and 

• Dallas/Fort Worth Int’l Airport Bd. v. Vizant 
Techs., LLC, No. 05-17-00090-CV, 2017 WL 
6627542 (Tex. App.—Dallas Dec. 15, 2017, pet. 
filed) (mem. op.) (briefing on the merits has been 
requested). 
 

Of particular note is Hays Street Bridge Restoration 
Group, in which the Texas Supreme Court recently 
granted review. No. 04-14-00886-CV, 2017 WL 
776112 (Tex. App.—San Antonio Mar. 1, 2017, pet. 
granted) (mem. op.). In that case, the court is expected 
to confront—once again—whether a function is 
governmental or proprietary, and if it is governmental, 
whether immunity is waived by Section 271.152. 

Another case to watch is Trinity East Energy. In 
that case, the function at issue is categorized as 
governmental by the TTCA laundry list, but it is 
considered proprietary under long-established Texas 
Supreme Court common law. The Dallas Court of 
Appeals, looking to common law rather than the TTCA, 
held that the function is proprietary. A petition for 
review is currently pending in the Texas Supreme Court. 

 
IV. CONCLUSION. 

The Texas Supreme Court’s holdings in Wasson I 
and II resolved several questions and generated several 
more. As this area remains in flux, municipal attorneys 
should stay on top of developing case law and adjust 
their practices accordingly. 
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